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United States Court of Appeals fo^ the 

District of Columbia 


No. 6310. 1 

I 

i 

Pennsylvania Airlines, Inc., a Delaware Corporation, 

Appellant, 

vs. 

James A. Farley, Postmaster General of the Uhited 

States. 


a&b Supreme Court of the District of Columbia.; 

In Equity. I 

No. 57203. I 

I 

I 

Pennsylvania Airlines, Inc., a Delaware Corporation, 
Alleghenv Countv Municipal Airport, Willoci, Pa., 
Plaintiff,* 

vs. 

James A. Farley, Postmaster General of the Unlited 

States, Defendant. 

7 i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court |of the 
District of Columbia, at the City of Washington, i^i said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abdve-en- 
titled cause, to wit: 
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1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 

No. 57203. 

Pennsylvania Airlines, Inc., a Delaware Corporation, 

Allegheny County Municipal Airport, Willock, Pa., 

Plaintiff, 

vs. 

James A. Farley', Postmaster General of the United 

States, Defendant. 

Bill of Complaint. 

Filed May 21, 1934. 

To the Supreme Court of the District of Columbia holding 

a Court of Equity: 

The plaintiff, Pennsylvania Airlines, Inc., a corpora¬ 
tion, brings this Bill of Complaint in its own right against 
the above named defendant, James A. Farley, the Post¬ 
master General of the United States, and respectfully 
shows unto this Honorable Court as follows: 

First. That the plaintiff, Pennsylvania Airlines, Inc., 
was duly incorporated under the laws of the State 

2 of Delaware on the 30th day of October, 1928, and 
since that time it was and still is a citizen and resi¬ 
dent of that State, and has its principal office at the Alle¬ 
gheny County Municipal Airport, at Willock, Allegheny 
County, Pennsylvania, and by its certificate of incorpora¬ 
tion, it is, among other things, authorized to transport, by 
aircraft, mail! under contract with the United States Gov¬ 
ernment, passengers, freight and articles of merchandise 
of every nature and description. 

Second. The defendant, James A. Farley, is and since 
March 4, 1933, has been duly appointed and acting Post¬ 
master General of the United States of America, and is 
sued in his capacity as such, and since that time Yvas and 
now is a citizen and resident of the United States, and at 
the present time resides in the City of Washington, Dis¬ 
trict of Columbia. 

The said defendant, James A. Farley, succeeded as said 
Postmaster General, Walter F. Brown, who was duly ap- 
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pointed and acted as Postmaster General from ^larcli 4, 
1929, to March 4, 1933. 

Third, (a) This is a suit of a civil nature arising under 
the Constitution and laws of the United States. The 
amount in controversy exceeds the sum of Thr^e Thou¬ 
sand ($3,000) Dollars in value, exclusive of interest and 
costs. 

(b) It is filed for the purpose of invoking the aid of this 
Court in preventing the defendant, James A. Farley, from 
taking from the plaintiff, without due process of !law and 
without just compensation, in violation of the Fifth 
Amendment to the Constitution of the United States, 
vested property rights and privileges heretofore legally 
awarded, and to compel him to perform an act Miich is 
purely ministerial, viz., to rescind an order arbitrarily and 

illegallv entered bv him, on his own initiative and 
3 without authority, on February 9, 1934, purporting 
to annul a contract which the plaintiff had yfith the 
government for carrying air mail, hereinafter mo be fully 
referred to. 

(c) The acts under which the said defendant purported 
to act do not confer the authority assumed bv the defend- 
ant, and are illegal and void, and are unconstitutional, in 
that the provision respecting disqualification without an 
opportunity to be heard constitutes a Bill of Attainder 
contrary to the provisions of Article I, Section IX^ of the 
Constitution of the United States. 

(d) The particular laws involved are Section 3950, Re¬ 
vised Statutes of the United States, the Act of June 8, 
1872, United States Code Title 39, Sections 432 and 434, 
and other statutes of the United States pertaining to the 
Postal Service. 

Fourth. That on or about January 22, 1926, the defend¬ 
ant’s predecessor in office, to wit, Harry S. New, tljie then 
duly appointed and acting Postmaster General of the 
United States, caused advertisements to be published re¬ 
questing bids for the carrying of mail by aircrafjt from 
Cleveland, Ohio, to Pittsburgh, Pennsylvania, and Return, 
with such intermediate stops as might be thereafter figreed 
upon, in accordance with an Act of Congress approved 
February 2, 1925, known as Air Mail Act (43 Stat. 805). 

Fifth, (a) Pursuant to such advertisement one Clifford 
Ball submitted a bid for carrying the mail between the 
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points mentioned in said advertisement, and the then Post¬ 
master General, under date of April 27, 1926, and acting 
in accordance with the provisions of the law and the adver¬ 
tisement for said airmail service, awarded the contract for 
the carrying of mail by air, known as Route Xo. C. A. M. 
11, between Cleveland, Ohio, and Pittsburgh, Penn- 

4 svlvania, and return, to the said Clifford Ball, he 
being the lowest responsible qualified bidder, for a 

period of four years from the date of the execution of said 
contract, to wit, until April 27, 1930. The said contract 
was extended, pursuant to its terms, for a period of six 
months, to wit, until October 27, 1930. 

(b) The said Clifford Ball entered into a bond, with 
surety, as required by law, and otherwise complied with 
the terms of said advertisement, and thereafter fullv and 
faithfully performed said contract and complied with all 
the terms and conditions thereof and the laws of the United 
States and the rules, regulations and orders of the Post 
Office Department relating thereto. 

(c) At all times the United States has accepted and paid 

for such services as satisfactory until said contract was 

surrendered to the Postmaster General in exchange for 

another contract, dated October 24, 1930, and called a 

Route Certificate, hereinafter more fullv referred to. 

• * 

A true and correct copy of said Contract is annexed 
hereto, made part hereof, and marked Exhibit 44 A”. 

Sixth. In order to encourage the development of an effi¬ 
cient air transportation service for carrying passengers 
and mail, and for the best interests of the public, Congress 
passed an act; approved April 29, 1930, known as the 
IVatres Act, 39 U. S. C., Sec. 465 (c) entitled “Further to 
Encourage Commercial Aviation”, which amended an act 
entitled “An Act to Amend the Air Mail Act of February 
2, 1925, as amended by the Acts of June 3, 1926 and May 
17, 1928”, enlarging the powers of the Postmaster 
General. 

By said Act he is authorized to accept surrender of any 
air mail contract from any contractor or subcontractor 
who has satisfactorily operated an air mail route for a 
period of not less than two years, and to issue in 

5 substitution thereof a Route Certificate for a period 
not exceeding ten years from the date service was 

started under the original contract. 
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Seventh. Relying upon the policy of Congress, as ex¬ 
pressed in its said acts, and relying upon thq right to 
notice and opportunity for hearing prior to any] cancella¬ 
tion of its Route Certificate, and at the special instance 
and request of Walter F. Brown, the then Postmaster Gen¬ 
eral, the said Clifford Ball did, under date of October 24, 
1930, surrender his contract, Route No. C. A. M.j 11. The 
said Postmaster General, in accordance with the powers 
vested in him under said act, did, under date of October 
24, 1930, accept the surrender of said contract and issue 
in substitution therefor to the said Clifford Ball, Route 
Certificate known as A. M. 11. 

A copy of said Route Certificate A. M. 11 is | attached 
hereto, made part hereof, and marked Exhibit “pB”. 

Eighth, (a) That by the terms of said Route Certificate 
the holder was authorized to carry the mail between Cleve- 
land, Ohio, via Youngstown, Ohio, to Pittsburgh, Penn¬ 
sylvania, and return, for a period of ten years, to wit, until 
April 5, 1936, at the prices and in accordance with the 
terms and conditions mentioned thereon. j 

(b) By virtue of said certificate the holder acquired a 
vested right to carry said mail and receive the compensa¬ 
tion specified therein. Said right was a property right 
that could not be taken from the holder without just com¬ 
pensation and only by due process of law. 

(c) The said Clifford Ball, to whom said Rout^ Certifi¬ 
cate was given, gave bond as required thereby, and entered 
into performance of the same in accordance with its terms 
and conditions, and performed the obligations imposed 

upon him by the said Route Certificate. 

6 • Ninth. In said Route Certificate the Postmaster 

General reserved the right, among other things: 

(a) To modify said route by an extension or extensions; 
to prescribe the schedule therefor; and to determine the 
mileage upon which the compensation of the holdeij of said 
certificate was to be based. 

i 

(b) To cancel the certificate at any time for willful neg¬ 
lect on the part of the holder to carry out any rules, regu¬ 
lations or orders made for its guidance, notice of such in¬ 
tended cancellation, however, to be given in writing bv the 
Postmaster General and forty-five days allowed the holder 
in which to show cause why the certificate should] not be 
cancelled. 
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Tenth. Under date of October 24, 1930 the said Clifford 
Ball did, for !a valuable consideration, and with the per¬ 
mission of the Post Office Department, sublet said Route 
Certificate A. M. 'll to the Pennsylvania Airlines, Inc*., 
plaintiff within named, and said plaintiff is now the only 
party entitled to carry the mail thereunder between the 
points mentioned in said Route Certificate and to receive 
the compensation therefor. 

A true and correct copy of said Subcontract for Route 
Certificate A. M. 11 is attached hereto, made part hereof, 
and marked Exhibit “C”. 

Eleventh. In compliance with tho authority reserved by 
the Postmaster General in said Route Certificate Xo. A. M. 
11, the Postmaster General, by his Second Assistant, 
AY. Irvins: Glover, did, under date of Mav 20, 1931, make 
an order designating Akron, Ohio, as a stopping point on 
Route Xo. A. M. 11. and fixed the schedule of the stops 
required to be made there. 

A true and correct copy of the order designating Akron, 
Ohio, as a stopping place and fixing* said schedules 
7 is hereto attached, made part hereof, and marked 
Exhibit “D”. 

Twelfth, (a) Under the Act of April 29, 1930 (39 U. S. 
C. 463 (c)) it is. among other things, provided: 

“The Postmaster General, when in his judgment the 
public interest will be promoted thereby, may make any 
extensions or i consolidations of routes which are now or 
may hereafter be established.” 

(b) In compliance with the terms of said act and the 
provisions of Route Certificate Xo. A. M. 11. and believ¬ 
ing that the public interest would be promoted thereby, 
the Postmaster General, by his Acting Second Assistant 
Postmaster General, Chase C. Gove, did, under date of 
Mav 28, 1931, make an order extending the route to be 
serviced under said certificate from Pittsburgh, Pennsyl¬ 
vania. to Washington. D. C., and Akron, Ohio, was desig¬ 
nated as a stopping point effective from June 8, 1931. 

(c) By said order all existing authorizations on Route 
A. M. 11 were discontinued at the close of business on 
June 7, 1931 and service was authorized to and from Wash¬ 
ington, D. C., and Cleveland, Ohio, commencing June 8, 
1931, said service to be rendered in accordance with the 
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schedules and at the rates specified in said extension order. 

A true and correct copy of the order extending the 
service is hereto attached, made part hereof and marked 
Exhibit “E”. 

Thirteenth. The plaintill has fully and to the entire 
satisfaction of the Postmaster General performed all the 
terms and conditions specified for it to perform in said 
Route Certificate No. A. M. 11, as extended to ‘Washing¬ 
ton, D. C., and it has not violated any rule, regulation, 
order or law, either of the United States, or of j the Post 
Office Department, either in obtaining or subletting 
8 said Route Certificate, as extended, or in furnishing 
the service thereunder, and has done nothing which 
would give the Postmaster General any legal j right to 
cancel the same. | 

Fourteenth. In reliance upon the rights conferred by 
said Route Certificate to carry the air mail until] April 5, 
193G, the plaintiff has, in accordance with the! require¬ 
ments of said certificate, purchased equipment to carry 
mail and passengers by day and by night, and has made 
large investments, and has developed an efficient air trans¬ 
portation service, for the best interests of the public, as 
expressed in the various Acts of Congress passed to en¬ 
courage commercial aviation. All of its property is espe¬ 
cially adapted to its business as a carrier of passengers, 
mail and express, by air, over said route, and has no sub¬ 
stantial value except in said business. The plaintiff has 
secured the services of many employees, including pilots, 
mechanics and clerks, whose employment depends upon 
continued performance by the plaintiff of its obligations 
under said Route Certificate. 

Fifteenth. The plaintiff is a wholly owned subsidiary of 
Pittsburgh Aviation Industries Corporation, which com¬ 
pany has a total paid in capital of more than One Million 
One Hundred Thirty Thousand ($1,130,000) Dollars. On 
reliance upon said Route Certificate, and in order to enable 
the plaintiff to render prompt, efficient and satisfactory 
service, in carrying mail by air, as well as to establish an 
efficient passenger service, Pittsburgh Aviation Industries 
Corporation has invested practically the whole of its cap¬ 
ital stock for the purchase, construction and operation of 
airports; the operation of flying schools to train pilots to 
operate airplanes, and thus secure a supply of s^fe and 
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able pilots to carry the mail and passengers; aircraft and 
accessories and sales agencies and travel bureaus, and 
other allied aviation activities for the purpose of 
assisting the plaintiff to purchase, operate and de¬ 
velop its business. Practically the entire assets, 
organization, experience and facilities of the Pittsburgh 
Aviation Industries Corporation have been devoted to the 
development of the plaintiff company, and it has advanced 
directly to said company for capital purchases to enable it 
to carry out the terms of its contracts at least Three Hun¬ 
dred Thousand ($300,000) Dollars. 

Sixteenth. Since the plaintiff has obtained said Route 
Certificate and because of the advantages derived there¬ 
under the plaintiff has carried on such an efficient and sat¬ 
isfactory air transportation service from November 1, 1930, 
to February 19, 1934, when the defendant unlawfully and 
without valid reason refused to give to it any more air 
mail to carry, that the plaintiff’s planes have flown a total 
of 2,116,998 miles with passengers, mail and express. The 
monthly average of miles flown increased from 22,138 miles 
in 1930 to 79,283 miles during the last six months of 1933, 
or an average increase of 258%. During the same period 
plaintiff carried 470,471 pounds of mail, ranging from an 
average of 6,651 pounds a month in 1930 to 19,223 pounds 
during the last six months of 1933. 

In January, 1934, 21,421 pounds of mail were carried as 
against 11,356 pounds in January, 1933. From November 
1, 1930, to February 19, 1934, the plaintiff has carried a 
total of 28,190 passengers, the monthly average of 95 pas¬ 
sengers in 1930 having been increased to the monthlv aver- 
age of 1449 passengers during the last six months of 1933. 

As shown bv the Post Office records for the 38-months 
period ending December 31, 1933, the plaintiff’s cost of 
transportation totalled 63 cents per mile as against 68 
cents per mile for all other air mail operators, being a sav¬ 
ing in cost of operation of 5 cents per mile in favor of the 
plaintiff, because of its efficient operations. 


10 Seventeenth. This splendid record of the plaintiff 
company was made, notwithstanding the fact that the 
Postmaster General in compliance with the right vested in 
him by law and by the express terms of the Route Certifi¬ 
cate, from time to time, modified the rate of compensation 
due to the plaintiff from 63.9 cents per mile in 1930 to 33.5 
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cents per mile in 1933, or an average of 40.8 cents per mile 
for the period from November 1, 1930 to December 31, 


1933, as against an average of 52.2 cents per mije paid to 


all other companies, being a differential against the plain¬ 
tiff of an average of 16.4 cents per mile less than I the aver¬ 
age paid to all other air mail operators. 


Eighteenth. Under date of February 9, 1934, thje defend¬ 
ant issued an alleged order purporting to annul plaintiff’s 
Route Certificate No. A.M. 11, as extended. 


A copy of said purported order reads as follows: 


“Pursuant to the authority vested in me by Sectjion 3950, 
Revised Statutes of the United States, Act of Junje 8, 1872 
(39 United States Code, Section 432), and by virtiie of the 
general powers of the Postmaster General, it isl ordered 
that the following air mail contracts be, and they aie hereby 
annulled effective midnight February 19, 1934, viz \ 

i 

“Homo Xumbor Contracts Hold by | 

A. M. 1 American Airways, Inc. 

A. M. 2 American Airways, Inc. 

A. M. 3 National Air Transport, Inc. 

A. M. 4 Western Air Express, Inc. 

A. M. 5 Boeing Air Transport, Inc. 

A. M. 8 Pacific Air Transport. j 

A. M. 9 Northwest Airways, Inc. j 

A. M. 19 Kohler Aviation Corporation. | 

A. M. 11 Pennsylvania Airlines, Inc. 

A. M. 12 Western Air Express, Inc. 

A. M. 17 National Air Transport, Inc. 

A. M. 18 Boeing Air Transport, Inc. j 
11 A. M. 19 Eastern Air Transport, Inc. j 
A. M. 20 American Airways, Inc. 

A. M. 21 American Airways, Inc. i 

A. M. 21 American Airways, Inc. | 

A. M. 22 American Airways, Inc. 

A. M. 23 American Airways, Inc. 

A. M. 24 American Airways, Inc. 

A. M. 26 National Parks Airways, Inc. 

A. N. 27 American Airways, Inc. 

A. M. 29 American Airways, Inc. 

A. M. 30 American Airways, Inc. 

A. M. 30 Boeing Air Transport, Inc. 
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A. M. 30 United States Airways, Inc. 

A. M. 33 American Airwavs, Inc. 

A. M. 34 Transcontinental and Western Air, Inc. 
(Signed) JAMES A. FARLEY, 

Post master General. 

Nineteenth. Having noticed in the public press a state¬ 
ment of the intention of the defendant to cancel all air 
mail contracts and the intention of the President to direct 
that the air mail be temporarily carried by the air forces 
of the Army, the plaintiff, under date of February 9, 1934, 
sent to the President of the United States a telegram pro¬ 
testing the contemplated action of the Postmaster General, 
of which the following is a true and correct copy: 

“Pittsburgh, Pa., February 9, 1934. 

“Honorable Franklin D. Roosevelt, 

President of the United States, 

Washington, D. C. 

“According to the press reports received, we under¬ 
stand that our contract as well as those of all domestic 
air mail operators has been cancelled Stop This action 
has been taken without our company having been given any 
hearing either bv the Senate Investigating Committee, bv 
the Post office Department, or by any other tribunal Stop 
Cancelling our contract on the basis of irregularities al¬ 
leged oi* inferred by a prejudiced and unfair investigation 
without bur being heard is an act so unjust that we 
12 cannot reconcile it with your previously demonstrated 
sense of justice and fair play Stop We know we can 
answer to your complete satisfaction any charge made by 
the Senate Committee and can prove that our contract was 
legally awarded Stop Accordingly we request that you and 
the Postmaster General give us an early opportunity to 
present the true facts concerning our case Stop Our com¬ 
pany has lost substantial sums of money in performing 
service under our contract Stop No dividends have ever 
been paid to the stockholders and no bonuses paid to offi¬ 
cers or employees Stop During the period these facts are 
being considered by you and in order to help avoid complete 
disruption of service we hereby offer to carry the air mail 
over our route for a time not to exceed sixty days Stop 
We shall be glhd to waive payments for such service if any 
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irregularities are proved or if your careful judgment leads 
you to believe our contract was improperly obtained Stop 
If your .judgment bears out our contention we expect pay¬ 
ment in accordance with the terms of our contract Stop 
In all fairness to our employees, to our stockholders and 
to the communities we serve we respectfully request a hear¬ 
ing at the earliest possible moment. 

PENNSYLVANIA AIRLINES, INC., 

H. S. MARTIN, 

President.'' 

i 

! 

Twentieth. On February 10, 1934, plaintiff received from 
the defendant a telegram reading as follows: j 


“Telegram 
“Western Union 

Washington P. C. Feb. 10, 1934 


251P 


“Pennsylvania Airlines, Inc., 

Allegheny County Municipal Airport. 

“You are hereby notified that I have entered fallowing 
order quote pursuant to the authority vested in me jbv Sec¬ 
tion Thirty Nine Fifty Revised Statutes of the 
13 United States Act of June Eight Eighteen $eventy 
Two (Thirty Nine United States Code Section Four 
Thirty Two) and by virtue of the general powers of the 
Postmaster General it is ordered that the following air mail 
contracts be and thev are herebv annulled effective mid¬ 


night Februarv Nineteen Nineteen Thirtv Four 


(Quot 


Routes Route Certificates and Contracts held by you in¬ 
cluding contract air mail route number Eleven Stop You 
are instructed to receive no mail for transportation here¬ 
after that cannot reach its destination with the effective 
date of the order. 

JAMES A. FARLEY, 
Postmaster Gen 

o*?7P»> 

•JO I L 


f 


rat. 


Twenty-first. Under date of February 13, 1934, tjhc de¬ 
fendant sent to the plaintiff the following copy of 'Order 
No. 4959 entered by him under date of February 9, 1934: 
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“Copy. 

Post. Office Department 
Second Assistant Postmaster General 
Air Mail Service 
Clifford Ball, Contractor. 

Carrier: Pennsylvania Air Lines, Inc., Subcontractor. 
Route Xo. A. M. 11. 

Date of Order: February 13, 1934. 

Annulment of Contract, Postmaster General Order, Xo. 

4959. 


Order. 

In accordance with Order Xo. 4959, issued by the Post¬ 
master General February 9, 1934, reading in part as fol¬ 
lows, “Pursuant to the authority vested in me by Section 
3950, Revised Statutes of the United States, Act of 
14 June 8' 1872 (39 United States Code, Section 432), 
and by virtue of the general powers of the Post¬ 
master General, it is ordered that the following air mail 
contracts be, and they are hereby annulled effective mid¬ 
night February 19, 1934, viz: 

A. M.11 ” 

Service on above route is annulled effective midnight 
February 19, 1934. 

The recognition of the subcontract of Pennsylvania Air 
Lines, Inc., on this route is terminated from midnight Feb¬ 
ruary 19, 1934. 

Recommended: 

(Signed) S. A. CISLER, 

i General Superintendent. 

Authorized: 

(Signed) HARLEE BRAXCH, 

Second Assistant Postmaster General 


Twenty-second. Under date of February 14, 1934, the 
plaintiff sent to the defendant a letter protesting against 
his contemplated action purporting to cancel Route Certifi- 
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cate Xo. A. M. 11. Attached to this letter was! a history 
of the incorporation and activities of the plaintiff, company, 
giving reasons why Route Certificate Xo. A. M. jll should 
not be cancelled. The following is a true and correct copy 
of the letter of protest which accompanied the reasons given 
therefor: 

“February 14, 1934. 

“Honorable James A. Farlev, 

Postmaster General, 

Washington, D. C. 

Dear Sir : 

We are in receipt of your telegram, dated February 10, 
1934, in which notification is given that effective February 
19, 1934, the Route Certificate of AM 11, held by Pennsyl¬ 
vania Airlines, Inc., will be cancelled. 

15 To avoid a possible misunderstanding of our atti¬ 

tude towards you and the Post Office Department of 
which you are the head, we wish to state that the first inti¬ 
mation we had of the contemplated cancellation of domestic 
air mail contracts was from press releases of February 
9, 1934, in which it was reported that President Roosevelt 
had initiated the cancellation order. j 

We believe that our first action in sending a telegram of 
protest to President Roosevelt was, therefore, ;ustified. 
However, when vour notification of cancellation iwas re- 
ceived on February 10, we at once took immediate steps to 
prepare for your attention a report outlining the fhcts con¬ 
cerning Pennsylvania Airlines and the companies with 
which it is affiliated. 

This report has been prepared in order that you and 
your department may have in your possession for jhe first 
time a complete record of our company, its character, ac¬ 
tivities, and contractual history. 

With the realization that it is vour desire to see the best 
interests of the public properly served and by so qoing to 
prevent any possible miscarriage of justice, we respectfully 
request your consideration of the facts submitted concern¬ 
ing our company. It is our sincere contention that our 
contracts were legally obtained, without any taint of fraud 
or collusion. It is also our contention that there haye been 
no irregularities in connection with the conduct of our 
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company's business or in its relations with the Post Office 
and other governmental departments. 

Feeling confident that we can satisfy you with our lion- 
estv both in obtaining our contracts and in carrying out 
their intent and purposes, we hereby offer to you the use 
of all our facilities for carrying the mail pending the time 
necessary for you to give this matter your careful judg¬ 
ment. Our books, records, and files are open to your in¬ 
spection at all: times and our officers and personnel will 
extend to you every co-operation toward a thorough inves¬ 
tigation. This offer is made in the best of faith, in order 
to prevent any disruption in the service which we have 
always carried out in accordance with the terms of 
lb the agreement with the Post Office Department, and 
to assist in reducing to a minimum the burdensome 
expense of carrying out the proposed changes. 

If you deem it advisable to have a reorganization effected 
and to revise the extent of our services, rates, or the terri¬ 
tory covered, we shall be glad to submit for your approval 
detailed plans covering such a reorganization. Xot only 
are we prepared to handle our present operations between 
Washington and Cleveland via Pittsburgh and Akron but 
we are also prepared to inaugurate services into terri¬ 
tories previously not afforded air mail facilities. In this 
connection we invite your attention to the fact that we have 
made careful surveys of possible routes from Pittsburgh 
into West Virginia and from Pittsburgh to Erie and 
Buffalo. 

May we once again request your consideration of the 
attached report? As it is a matter vital to the air mail 
service, to the communities we serve, to our employees 
whose positions are at stake and to our stockholders whose 
investments are jeopardized, we invite a thorough investi¬ 
gation of the facts set forth. 

Respectfullv vours, 

0. BEDELL MONRO, 

Executive Vice President 

CBM :M. 


Twenty-third. Since February 19, 1934, as a result of 
said purported order of the defendant annulling Route 
Certificate No. A. M. 11, defendant has not offered or caused 
to be delivered to the plaintiff any mail to be carried in 
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accordance with said Route Certificate, although the plain¬ 
tiff at that time and at all times thereafter stood ready, 
willing and able to satisfactorily carry the mail in accord- 
ancc with said Route Certificate. 

Twenty-fourth. Plaintiff is advised and believes, and 
therefore avers, that the purported order of the de- 
17 fendant annulling Route Certificate Xo. 11 was ar¬ 
bitrary and not in accordance with anv! authority 
conferred upon him by law, and was wholly unjbst, illegal 
and void, and bevond the authority of the defendant to 
make, in that 

(a) The defendant has no power or authority under the 
laws of the United States, and particularly undpr Revised 
Statutes Section 3950, under which he purported! to act, to 
annul said Route Certificate, and that his act seeding to do 
so was illegal and void. 

(b) The provisions of Revised Statutes Sectioi|i 3950 are 
not applicable to said Route Certificates issued fo{ carrying 
air mail. That certificate provides the only manner in 

which it mav be cancelled, and defendant has failed to give 

1 

the notice therein provided and to proceed in accordance 
therewith. j 

(e) Defendant is attempting to take from tliej plaintiff, 
without giving it a right to be heard, rights and privileges 
which had previously been legally awarded. 

(d) That the action of the defendant deprives {he plain¬ 
tiff of its property without due process of law ainjl without 
just compensation, in a wholly arbitrary, capricious and 
illegal manner, contrary to the Fifth Amendment to the 
Constitution of the United States. I 


(e) The action of the defendant is not otherwise in ac¬ 
cordance with the law. j 

Twenty-fifth. The defendant is attempting to pnnul all 
air mail contracts granted by his predecessor, including 
that held by the plaintiff, and in so doing is acting under the 
erroneous assumption that they were all conceived in fraud 
and were the result of a conspiracy between his predeces¬ 
sor in office, who granted the contracts, and all the contract 
holders, to cheat and defraud the government bv 
18 preventing or inducing other persons from! making 
any bid for carrying the mail. This actioiji on the 
part of the defendant was taken without notice tp any of 
the contracting parties and without giving to any of them 

4—6310a 
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an opportunity to be heard, and under the erroneous belief 
that lie was empowered to annul said contracts in this man¬ 
ner under Revised Statutes 3950 (Section 432 Title 39 
r. S. C.), which reads as follows: 

a Xo contract' for carrying the mail shall be made with 
any person who has entered, or proposed to enter, into any 
combination to prevent the making of any bid for carrying 
the mail, or who has made any agreement, or given or tier- 
formed, or promised to give or perform, any consideration 
whatever to induce any other person not to bid for any such 
contract; and if any person so offending is a contractor 
for carrying the mail, his contract may be annulled; and 
for the first offense the person so offending shall be dis¬ 
qualified to contract for car-ving the mail for 5 years, and 
for the second offense shall be forever disqualified (sec. 432, 
title 39, U. S. Code).” 


Twenty-sixth, (a) Plaintiff has not entered into any con¬ 
spiracy with the defendant ’s predecessor in office, nor with 
any other person at any time to cheat and defraud the gov¬ 
ernment, or any other person, and it has committed no 
illegal act of any nature in acquiring said Route Certifi¬ 
cate, or in operating thereunder, and that said Route Cer¬ 
tificate is not tainted with fraud of anv kind. 

m 

(b) Plaintiff has not entered, nor proposed to enter into 
any combination to prevent the making of any bid for 
carrying the mail, nor has it made anv agreement, or given 
01 * performed, or promised to give or perform, any consid¬ 
eration whatever to induce any other person not to bid for 
anv contract for the carrying of mail, nor in anv other 
respects has it violated the provisions of Section 3950 

19 of the said Revised Statutes. Anv action taken bv 

* % 

the defendant against the plaintiff under said section 
without notice to it and an opportunity to be heard is illegal 
and void. 

Twenty-seventh. Unless the action of the defendant in 
purporting to cancel the Route Certificate owned by the 
plaintiff, either on the ground of fraud or that it was en¬ 
tered into in violation of the provisions of Revised Stat¬ 
utes 3950, is rescinded, the plaintiff would be stigmatized in 
the business world, and, under the Act, would be disquali¬ 
fied from entering into anv contract for carrying the mails 
for the next five years, and would be unable to collect from 
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the government the unpaid balance of mail revenue due 
under the contract for past performance, in tlnj* sum of 
Thirty Thousand Six Hundred Five and 50/100 ($310,605.50) 
Dollars, with interest on deferred payments, and which 
amount the government has refused to pay because of the 
alleged cancellation of the contract on the ground iof fraud. 

Twenty-eighth. On or about March 30, 1934, the defend¬ 
ant caused to be issued an Advertisement for Temporary 
Air-Mail Service for the route described as follows: 

i 

“Washington, D. C. via Pittsburgh, Pa.; Akrojn, Ohio; 
Cleveland, Ohio, to Detroit, Mich. Approximately 457 
miles. 

Two round trips daily. 

Day and night service will be required.” 

A portion of said route, to wit, that extending from 
Washington, D. O. via Pittsburgh, Pennsylvania, via Akron, 


Ohio, to Cleveland, Ohio, is the same route over which this 
plaintiff carried the mail under Route Certificate No. A. M. 
11 hereinbefore referred to. j 

Twenty-ninth. Plaintiff avers that the advertisement 
aforesaid and any contract that may be lef there- 
20 under would be illegal, null and void. Saic| adver¬ 
tisement purports to be issued pursuant to authority 
for temporary service as contained in U. S. Code 'title 3*9 
sec. 434, reading in part as follows: 

“When a new route shall be established or new 
service required, or when, from any other cause, there shall 
not be a contractor, legally bound or required to perform 
such service, the Postmaster General may make a tem¬ 
porary contract for carrying mail on such route Ivithout 
advertisement for such period as may be necessaryj not in 
any case exceeding 1 year, until the service shall ha^e com¬ 
menced under a contract made according to law. 1 
The Postmaster General shall not employ temporarlv serv¬ 
ice on any route at a higher price than that paid to tjie con¬ 
tractor who shall have performed the service during the 
last preceding contract term. 

i 

Thirtieth. The statute aforesaid authorized the Post¬ 
master General to make temporary contracts only in case 
there shall not be a contractor legally bound or required to 
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perform such service. At the time of said advertisement 
the plaintiff was legally bound and was prepared to per¬ 
form the service under its Route Certificate Xo. A. M. 11, 
and the Postmaster General had no right to make any tem¬ 
porary contract for carrying the mail over that portion of 
the route covered by said certificate. 

Furthermore, said statute does not apply to awarding of 
contracts for carrving of mail bv aircraft, but that said 
contracts can only be awarded pursuant to Section 404 Title 
39 U. S. 0. as amended June 3, 1926 and April 29, 1930, and 
that said advertisement and the bids called for thereunder 
do not meet the requirements of said Section 464 amended 
as aforesaid. 

Thirty-first. On April 20, 1934, at the Post Office Depart¬ 
ment, i Washington, D. C., said defendant, acting 
21 through the Second Assistant Postmaster General, 
opened the bids in response to said advertisement. 

The said Postmaster General thereafter and over the pro¬ 
test of the plaintiff, awarded a contract to Central Air¬ 
lines, Inc. toicarry the mail over the greater portion of the 
route designated in Certificate Xo. A. M. 11 owned by this 
plaintiff. The defendant refused to accept any bids from 
the plaintiff!for said route, claiming that as its contract 
for carrying the mail had been annulled by him, it was, 
under Section 3950 Revised Statutes, disqualified to con¬ 
tract for carrving anv mail for five vears. 

Plaintiff avers that the acts of the Postmaster General, 
with respect to said advertisement and said purported 
award of a contract to Central Airlines, Inc., are, for the 
reasons herein stated, illegal, null, and void, and that any 
contract awarded Central Airlines, Inc., pursuant to the 
advertisement aforesaid, is and will be null, void, and of no 
effect, and any money payments or other considerations 
made to it bv the United States of America, the Postmaster 
General, or anyone acting for or on their or his behalf, 
under such contract, are and will be unlawful and illegal. 

Unless enjoined and restrained by this Honorable Court 
from so doing, the defendant will divert to Central Air¬ 
lines, Inc. mail which should lie carried by the plaintiff and 
which it is entitled to carry, all of which will result in im¬ 
mediate and irreparable damage and loss to the plaintiff. 

Thirty-second. Plaintiff further alleges, upon informa¬ 
tion and belief, that the defendant intends to prevent the 
plaintiff from bidding on any mail contract and from 
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carrying any mail for a period of live years from the date 
of his illegal order annulling the contract held bv the 
plaintiff, and that this action of the defendant is a penalty 
that the defendant is attempting to impose on the plain¬ 
tiff for the alleged violation of Section 395Q Revised 

22 Statutes. That such prevention on the palrt of the 
defendant would be illegal and contrary to the pro¬ 
visions of Article I, Section IX of the Constitution of the 
United States relating to bills of attainder, and al[so would 
be against the laws of the United States, and vfould de¬ 
prive the plaintiff of its liberty and of a valuable right, and 
cause it irreparable damage, for which the plaintiff has no 
adequate remedy at law. 

The purported cancellation of its Route Certificate has 
caused and will continue to cause the plaintiff to be de¬ 
prived of its property, in that its property is without sub¬ 
stantial value except in connection with its business of 
transporting passengers and air mail. Such purported 
cancellation will compel the plaintiff to abrogate many 
contracts, leases and obligations, which it has incurred, 
and such abrogation will result in irreparable injuifv to the 
plaintiff and many other persons. Such purported can¬ 
cellation of its Route Certificate has caused and will con¬ 
tinue to cause damage to the plaintiff, which will be in¬ 
capable of being measured and adjudicated at law. 

Thirty-third. Plaintiff is further informed and believes, 
and therefore avers, on information and belief, tjhat the 
defendant is not in possession of sufficient means to sat¬ 
isfy a judgment against him for the large and substan¬ 
tial damages which would accrue to the plaintiff, if this 
Court does not restrain and enjoin him, as hereinafter 
prayed, from interfering with the plaintiff’s business and 
property, and from proceeding with the alleged annulment 
of said contract and deprivation of its rights thereunder, 
as well as of its rights to bid for other mail contracts. 

Thirty-fourth. Plaintiff is without adequate remedy at 
law, and only in a suit of this nature and by the injunctive 
process of this Court can it be fully protected in the 

23 enjoyment of its property and rights as aforesaid. 
Granting of the injunctive process, as hereinafter 

prayed, will prevent a multiplicity of suits against the 
agents of the defendant and the numerous Postmasters in 
various cities of the United States charged with jhe de¬ 
livery of mail to plaintiff under the terms of said contract, 
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and the questions here involved can be adequately deter¬ 
mined only in a suit of this nature. 

Wherefore, 'inasmuch as the plaintiff is without ade¬ 
quate remedy except in a Court of Equity, and to the end 
that it may obtain from this Court the relief to which it 
is by right and equity entitled, the plaintiff respectfully 
prays 

(A) That the defendant be directed to answer this Bill 
of Complaint, but not under oath, the answer under oath 
being hereby expressly waived. 

(B) That your Honorable Court decree that the action 
of the defendant in issuing his purported order set forth 
in the Eighteenth paragraph of this bill was arbitrarilv, 
capriciously and illegally entered by him, on his own in¬ 
itiative and without authority, and without making any 
charges against the plaintiff, or giving it an opportunity 
to be heard, and that said order was illegal, null and void, 
in that it deprived the plaintiff of its property and val¬ 
uable privileges without due process of law, and without 
just compensation, contrary to the Fifth Amendment to 
the Constitution of the United States. 

To decree further that the act of the defendant in refus¬ 
ing to accept any bids from the plaintiff under the adver¬ 
tisement issued by the defendant under date of March 30, 
1934 was illegal and void in that the Act of Congress under 
which the defendant purported to act inflicted a pen- 
24 alty without first affording to the plaintiff an oppor¬ 
tunity to be heard in Court, in violation of Article 
I, Section IX of the Constitution of the United States 
prohibiting bills of attainder to be passed. 

(C) That the defendant be commanded and directed by 
this Court to rescind so much of his purported order of 
February 9, 1934, as set forth in paragraph Eighteenth 
hereof, in so far as it relates to Route Certificate No. A. 
M. 11. 


(D) That the defendant, and all persons acting under 
him and for him on his behalf or in his name, lie per¬ 
petually enjoined and restrained from in any manner 
enforcing or attempting to enforce against the plaintiff the 
order of the defendant, dated February 9, 1934, purport¬ 
ing to annul the plaintiff’s Route Certificate No. A. M. 11; 
and from diverting or causing to be diverted from the 
plaintiff any mail it is entitled to carry pursuant to the 
terms of said Route Certificate, regardless of said alleged 
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order of annulment; and from interfering witlij the plain¬ 
tiff's right to bid on contracts to carry United $tates mail 
in the future; and from interfering in any wajr with the 
property, business and affairs of the plaintiff inj the lawful 
performance of said contract. 

(E) That judgment be entered by this Court in favor of 
the plaintiff and against the defendant for all damages as 
upon the determination of this cause shall be fopnd by this 
Court to have been suffered by the plaintiff by the arbi- 
trary and illegal acts of the defendant herein complained 
of. 

(F) That the plaintiff may have such other and further 
relief as to the Court may seem equitable in the premises 

and to justice appertain. 

2b (G) That a writ of subpoena issue hereijn directed 

to the above named defendant, commanding him on a 
day certain to appear and to answer this Bill of Complaint. 
PENNSYLVANIA AIRLINES, INC., 



C. BEDELL MONRO, 



Executive Vice P resident. 

WILLIAM H. WHITE, Jr, j 

Solicitor for Plaintiff, 

912 American Security Building , 

Washington, D. C. 

GEO. N. MONRO, Jr, 

Of Counsel, 

321 Frick Building, 

Pittsburgh, Pa. 


Affidavit. 


Commonwealth of Pennsylvania, 

County of Allegheny, ss: 

Before me, the undersigned authority, personally came 
C. Bedell Monro, who, being duly sworn according to law, 
deposes and says that he is the Executive Vice President 
of the Pennsylvania Airlines, Inc, plaintiff withip named, 
and duly authorized to make this affidavit on itf> behalf; 
that he has read the foregoing Bill of Complaint;] that the 
statements contained therein are true to the bejff of his 
knowledge and belief and so far as made on his own knowl- 
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edge, they are true, and so far as they are made upon infor¬ 
mation derived from others, he believes them to be true. 

, C. BEDELL MOXRO. 

Sworn to and subscribed before me this 19th dav of Mav 
A. D. 1934. 

[seal.] i BERTHA R. THOMAS, 

Notary Public. 

26 Exhibit “A”. 


Contract for Air Mail Service. 


Route Xo. C. A. M. 11. 

Route: Cleveland, Ohio, to Pittsburgh, Pa., and return. 

Rate of pay: Eighty per cent of the revenue derived. 

This article of contract, made the 27th day of March, 
1926, between the Tinted States of America (acting in this 
behalf by the Postmaster General) and Clifford Ball, 503 
Standard Life Building, Pittsburgh, Pa., contractor; 

Witnesseth, that whereas Clifford Ball has been accepted 
according to law as contractor for transporting the mails 
on route Xo. C. A. M. 11, from Cleveland, Ohio, to Pitts¬ 
burgh, Pa., and return, under an advertisement issued by 
the Postmaster General on January 22, 1926, for such serv¬ 
ice, which advertisement is hereby referred to and made 
by such reference a part of this contract, at the rate of 
80 per cent of the revenue derived, for a period not exceed¬ 
ing four years from date of execution of this contract. 

Now, therefore, the said contractor undertakes, coven¬ 
ants, and agrees with the United States of America— 


First. To carrv the mails offered with due celeritv, eer- 
tamty and security, and in safe and suitable aircraft on the 
route described and on the schedule set forth by the Post¬ 
master General,! the contractor to receive and deliver the 
mails at the designated fields and point on said fields as 
approved by the Postmaster General. 

^ ^ ecii i ^ id mail s in a safe and secure manner, 

free from wet or other injury. 

Third. To be accountable and answerable in damages 
for the person to whom the contractor shall commit the 
care and transportation of the mails and his faithful per¬ 
formance of the obligations assumed herein and those im¬ 
posed by law; not to commit the care or transportation of 
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the mails to any person under 16 years of age, nor to any 
person undergoing a sentence of imprisonment at hard 
labor imposed by a court having criminal jurisdic- 

27 tion, nor to any person not authorized by jaw to be 
concerned in contracts for carrying the mails. 

Fourth. For which service when performed and evi¬ 
dence thereof shall have been filed with the Postmaster 
General, the said contractor is to be paid by the United 
States at the rate specified above, payments to be made 
monthly and as soon after the close of each month as ac¬ 
counts can be adjusted and settled, said pay to be subject, 
however, to be reduced or discontinued bv the Postmaster 
General as hereinafter stipulated, or to be suspended in 
case of delinquency. 

Fifth. It is hereby also stipulated and agreed that de¬ 
ductions in pay will be made for suffering the mails to 
become wet, injured, or destroyed, or when a grade of 
service is rendered inferior to that stipulated in the con¬ 
tract, or for the loss of or depredation upon the mails in 
the custody of the contractor or his agent, provided the 
loss is occasioned bv their fault. 

Sixth. It is hereby further stipulated and agree<jl by the 

contractor that the Postmaster General mav annul the con- 

* 

tract or impose forfeitures, in his discretion, for repeated 
failures, or for failure to perform service according to 
contract; for violating the Postal Laws and Regulations; 
for subletting service without the consent of tlije Post¬ 
master General, or assigning or transferring the contract: 
for combining to prevent others from bidding for jhe per¬ 
formance of postal service, and such annulment shall not 
impair the right of the department to claim damages from 
the contractor and his sureties. 

Seventh. It is hereby further stipulated and agreed that 
this contract may be terminated whenever, in till? judg¬ 
ment of the Postmaster General, the interests of the Postal 
Service shall so require, upon serving notice upon t[hc con¬ 
tractor at least 4 -5 days prior to such termination, pro¬ 
vided, that in case of such discontinuance of service, as a 
full indemnity to the contractor, one month’s ext la pay, 
based on the average pay for the preceding six 

28 months’ period, or full period of service if le^s than 
six months, shall be allowed. 

Eighth. It is hereby further stipulated, and agreed that 
no Member of or Delegate to Congress shall be admitted 
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to any share or part of this contract or agreement, or any 
benefit to arise therefrom. 

(a) It is hereby further stipulated and agreed that the 
revenue herein referred to in connection with the rate of 
pay applies to the special air mail postage required for 
transportation over this route only, and does not include 
registry or special-delivery postage or any additional post¬ 
age necessary for the transportation of the mail involved 
over other or connecting air mail routes; also that this con- 

CP 

tract may, in the discretion of the Postmaster General, be 
continued in force beyond its express terms for a period 
of not exceeding six months until a new contract with the 

i v 

same or other contractors shall be made by the Postmaster 
General. 


Ninth. That at anv time during the continuance of this 

• * 

contract the Postmaster General may require new or addi¬ 
tional sureties upon the bond hereto annexed, if, in his 
opinion, such sureties are necessary for the proper pro¬ 
tection of the interests of the United States; and that the 


contractor shall furnish such sureties to the satisfaction 


of the Postmaster General within 10 da vs after notice so 

% 

to do; and in default thereof this contract may be annulled, 
at the option of the Postmaster General. 


Tenth. The, contractor expressly warrants that he has 
employed no third person to solicit or obtain this contract 
in his behalf, or to cause or procure the same to be ob¬ 
tained upon compensation in any way contingent, in whole 
or in part, upon such procurement; and that he has not 
paid, or promised or agreed to pay, to any third person, in 


consideration of such procurement, or in compensation for 
services in connection therewith, any brokerage, commis¬ 


sion, or percentage upon the amount receivable by him 


hereunder, and that he has not, in estimating the contract 


price demanded by him, included any sum by reason 
29 of any such brokerage, commission, or percentage, 
and that all money payable to him hereunder is 
free from obligation to any other person for services ren¬ 
dered, or supposed to have been rendered, in the procure¬ 
ment of this contract. Pie further agrees that anv breach 
of this warranty shall constitute adequate cause for the 
annulment of this contract by the United States, and that 

the United States mav retain to its own use from anv sums 

• • 

due or to becojne due thereunder an amount equal to any 
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I 

brokerage, commission, or percentage so paid, jor agreed 
to he paid. I 

Eleventh. It is hereby further stipulated and Agreed by 
the contractor that this contract is subject to all the condi¬ 
tions imposed by law, and by the several acts of Congress 
relating to post offices and post roads, and the conditions 
stated in the advertisement pursuant to which this contract 
is made. 

In witness whereof the Postmaster General has) executed 
this contract in behalf of the United States and caused the 
seal of the Post Office Department to be affixed thereto, 
and the said contractor has hereunto set his hand and seal. 
The tvpewritten changes and additions were maile before 

• * A v I 

this contract was signed. 

Signed, sealed and delivered in behalf of the United 
States this 27th dav of April, 1926. 

‘united STATES OF AMERICA, 
By HARRY S. NEW, I 

Postmaster General 

I 

Witness to signature of Postmaster General: 

DIRELLE CHANEY. ! 


Signed this 26th dav of April, 1926. 

CLIFFORD BALL, 

Contractor. 

Witness to signature of contractor: 

J. C. WHITE. 

M. T. GIBSON. 

30 Certificate of Oath bv the Contractor. 

i 


I, the undersigned, being employed in the care, custody, 
and convevance of the mail as contractor on tile route 
named in the foregoing contract, do solemnly swear that I 
will faithfully perform all duties required of me, and ab¬ 
stain from everything forbidden by the laws in relation to 
the establishment of post offices and post roads within the 
United States; and that I will honestly and truly account 
for and pav over anv monev belonging to the said United 
States which may come into my possession or control. 

And I also further swear that I will support the Consti¬ 
tution of the United States. So help me God. I 

CLIFFORD BALLl, 

Contractor . 
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Sworn before the subscriber, a notary public of Wash¬ 
ington, D. C., this 26th day of April, 1926, and I also certify 
that the person named is not a postmaster, assistant post¬ 
master, or a clerk employed in a post office, nor a member 
of the immediate family of a postmaster or assistant post¬ 
master, and, is, to the best of my knowledge and belief, 
above the age of 21 years. 

1 ‘ CHARLES E. WARREN. 


Commission expires November 4, 1930. 


Approved as to form. 


Approved as to fact. 


HORACE J. DONNELLY, 

Solicitor. 

CHASE C. GOVE, 

Acting Second Assistant 

Postmaster General. 


Exhibit “B”. 


Route Certificate, Air Mail Service. 

Route No. A. M. 11: 

Route: Cleveland, Ohio, by way of Youngstown, Ohio, 
to Pittsburgh, Pa., and return. 

Carrier: Clifford Ball, of Pittsburgh, Pa. 

31 Whereas Section 2 of the Act of Congress, ap¬ 
proved on the 29th day of April, 1930, entitled “An 
Act to amend the Air Mail Act of February 2, 1925, as 
amended by the Acts of June 3, 1926, and Mav 17, 1928, 
further to encourage commercial aviation," is as follows: 

The Postmaster General may, if in his judgment the 
public interest will be promoted thereby, upon the surren¬ 
der of any air mail contract, issue in substitution therefor 
a route certificate for a period of not exceeding 10 years 
from the date service started under such contract to any 
contractor or subcontractor who has satisfactorily operated 
an air mail route for a period of not less than two years, 
which certificate shall provide that the holder thereof shall 
have the right, so long as he complies with all rules, regula¬ 
tions, and orders that may be issued by the Postmaster 
General for meeting the needs of the Postal Service and 
adjusting mail operations to the advances in the art of 
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flying and passenger transportation, to carry airj mail over 
the route set out in the certificate or any modification 
thereof at rates of compensation to be fixed froim time to 
time, at least annually, by the Postmaster Generial, and he 
shall publish in his annual report his reasons fojr the con¬ 
tinuance or the modifications of any rates: Provided, That 
such rates shall not exceed $1.25 per mile. Su|ch certifi¬ 
cate mav be cancelled at any time for willful neglect on the 
part of the holder to carry out any rules, regulations, or 
orders made for his guidance, notice of such intended can¬ 
cellation to be given in writing by the Postmaster General 
and 45 days allowed the holder in which to show clause why 
the certificate should not be cancelled. 

Whereas Clifford Ball, of Pittsburgh, Pa., a Citizen of 
the United States, hereinafter called the carriejr, on the 
27th day of April, 1926, duly entered into a contract with 
the United States to transport the air mail by aircraft on 
a route from Cleveland, Ohio, by way of Youngstown, Ohio, 
to Pittsburgh, Pa., and return, the said contract having 
been extended pursuant to the terms thereof for a period 
of six months and presently being in full force and effect; 
and 

Whereas the said carrier has satisfactorily operated said 
air route for a period of not less than two years, 
32 to wit, from the 21st day of April, 1927, anjd is will¬ 
ing to surrender the said air-mail contract and ac¬ 
cept in substitution therefor a route certificate as pro¬ 
vided in Section 2 of the Act of Congress approved the 
29th day of April, 1930; and 

Whereas in the judgment of the Postmaster General, the 
public interest will be promoted by the issuance to said car¬ 
rier of a route certificate in substitution for said contract; 

Now therefore, pursuant to the authority in me vested 
by the provisions of said act, I hereby certify that said 


Clifford Ball, of Pittsburgh, Pa., shall have the 


•iglit, so 


long as he complies with all rules, regulations, and orders 
that mav be issued bv the Postmaster General for!meeting 
the needs of the Postal Service and adjusting mall opera¬ 
tions to advances in the art of flying and passenger trans¬ 
portation, to carry air mail over the route hereinafter set 
out or any modification thereof, at rates of compensation 
fixed herein, or to be fixed from time to time, at least an¬ 
nually, by the Postmaster General, provided that such rates 
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shall not exceed $1.25 per mile for a period ending not more 
than 10 years from the date of beginning service under said 
contract, to wit, on the 5th day of April, 1936; subject to 
the following conditions: 


Terms and Conditions. 

1. The issuance of this certificate by the Postmaster Gen¬ 
eral and its acceptance by the carrier as hereinafter pro¬ 
vided shall be deemed a full mutual release of the United 
States and the said carrier from all the terms, conditions, 
and obligations of the air mail contract hereinbefore re¬ 
ferred to, dated the 27th day of March, 1926, from the date 
of tin* acceptance of this certificate, except compensation 
due for services performed prior to the date hereof, and 
upon the acceptance thereof the said carrier shall surren¬ 
der the said contract to the United States. 

2. The route over which the carrier shall have the right 
to carrv air mail shall be from Cleveland, Ohio, bv wav of 
Youngstown, Ohio, to Pittsburgh, Pa., and return, includ¬ 
ing any extension or other modification of said route that 

may be made as hereinafter provided. 

33 5. 1 pon 60 days’ notice to the carrier, the Post¬ 

master General from time to time mav modifv said 

* % 

route bv an extension or extensions thereof, including 
lateral extensions or consolidations, and prescribe the 
schedule therefor, including the stops thereon, and de¬ 
termine the mileage upon which the compensation of the 
carrier is to be based. 

4. For the purposes of this certificate the distance be¬ 
tween the terminal points of the route hereinbefore pre¬ 
scribed shall be deemed to be 140 miles. 

5. The aircraft employed by the carrier in the service 
authorized hereby shall be manufactured in the United 
States. They shall be of modern design, airworthy, and 
suitable for the service prescribed; the design and capacity 
of such aircraft, and the location, size, and construction of 
the mail compartments therein, shall be subject to the ap¬ 
proval of the Postmaster General. 

The following service may be prescribed by the Post¬ 
master General: 





JAMES A. FARLEY, POSTMASTER, ETC. 


29 


A. Night mail service. 

F). Night mail and passenger service. 

0. Day mail service. 

D. Day mail and passenger service. 

i 
i 

I 

6. Until and including the 31st dav of December, 1930, 
or until otherwise directed bv the Postmaster General, the 
carrier shall provide the following service over sajid route: 

(1) One flight by a plane having not less than 12.5 cubic 
feet of space for 200 pounds of air mail, departing from 
Cleveland, Ohio, at 12.15 a. m. daily, to be classified as class 
A service, and payment made therefor at the rate] of 7l 1 !* 
cents per mile, until otherwise ordered. 

(2) One flight by a plane having not less than 12.5 cubic 
feet of space for 200 pounds of air mail, departing from 
Pittsburgh, Pa., at 12 p. m. daily, to be classified las class 
A service, and payment made therefor at the rate of 71 Vc 

cents per mile, until otherwise ordered. 

34 (3) One flight by a plane having not less tjlian 12.5 

cubic feet of space for 200 pounds of air lrjail, and 
accommodations for not less than two passengers,! depart¬ 
ing from Cleveland, Ohio, at 12.15 p. m. daily, to bp classi¬ 
fied as class 1) service, and payment made therefojr at the 
rate of 58 cents per mile, until otherwise ordered. 

(4) One flight by a plane having not less than 12.5 cubic 
feet of space for 200 pounds of air mail, and accommoda¬ 
tions for not less than two passengers, departing from 
Pittsburgh, Pa., at 2.40 p. m. daily, to be classified fis class 
D service, and payment made therefor at the rat|e of 58 
cents per mile, until otherwise ordered. 

7. Upon 00 days’ notice to the carrier, the Pos] master 
General may increase, diminish, or modify the [service 
above prescribed and make such adjustments in tl|ie com¬ 
pensation of the carrier as he may deem proper, i 

8. The carrier shall transport the mails of the (United 
States offered for carriage over the route hereinbeilore set 
out with due celerity, in a safe and secure mannejr, free 
from wet or other injury, receiving and delivering the same 
at fields and points therein designated on schedules pre¬ 
scribed by the Postmaster General. 

9. Payments shall be made to the carrier monthly upon 
evidence that the service authorized hereby has beejn well 





and faithfully!performed in accordance with the provisions 
hereof. 

10. The carrier shall keep and maintain an accurate sys¬ 
tem of accounting in accordance with regulations pre¬ 
scribed bv the Postmaster General. These accounts shall 
include a record of all obligations, investments, expendi¬ 
tures, receipts, and earnings from any source whatsoever, 
and shall be subject at all reasonable times to inspection 
and audit by the Post Office Department. The carrier shall 
furnish to the Postmaster General such information re¬ 
garding its accounts and operations as he may from time 
to time require. 

35 11. The carrier shall not directlv or indirectlv 

• % 

promote the use of the air mail over the route here¬ 
inbefore set out or any other air-mail route except in 
accordance with regulations prescribed by the Postmaster 
General. 


12. This certificate is issued upon the express conditions 
that the said carrier will hold itself subject to all the con¬ 
ditions imposed by the several acts of Congress relating 
to the air mail service and to all the provisions of the law 
relating to post offices and the postal service generally in 


they are applicable to the air mail service; that 


no Member of or Delegate to Congress shall be admitted 


to any share or part of the benefits accruing to it here¬ 
under; and that it has not employed a third person to 
solicit or obtain the same, or to cause or procure the same 
to l)e obtained upon compensation in any way contingent, 
in whole or in part, upon such procurement; and that it 
has not paid, or promised or agreed to pay, to any third 
person, in consideration of such procurement, or in com¬ 
pensation for service in connection therewith, any broker¬ 
age, commission, or percentage, upon the amount receivable 
by it thereunder, and that it has not, in estimating the price 
at which it undertakes hereunder to carry the mail, includ- 


t hcj any sum by reason of any such brokerage, commission, 
or percentage, and, that all money payable to it hereunder 
is free from obligation to any person for services rendered, 
or supposed to have been rendered, in the procurement of 
this certificate. And it is understood that a breach of this 


condition shall constitute adequate cause for the cancella¬ 
tion of this certificate by the Postmaster General, and that 
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the United States may retain to its own use from any sums 
due or to become due thereunder an amount eqfial to any 
brokerage, commission, or percentage so paid or'agreed to 
be paid. ! 

13. The said carrier shall be responsible for the persons 
to whom it commits the custody and transportation of the 
mails, and the observance of the law by such persons and 
the faithful performance of the duties required! by it of 

them; and shall not commit the custody jor trans- 
36 portation of the mails to any person undcjr sixteen 
years of age, nor to any person under a sentence of 
imprisonment at hard labor imposed by a couijt having 
criminal jurisdiction, nor to any person not authorized by 
law to be concerned in contracts for carrying the mail. 

14. The said carrier shall be answerable in dapages to 
the United States for any breach of it, or by its officers or 
agents, of the terms and conditions set out herein) and for 
such a breach, or for inferior service, or for lo'ss of or 
damage to the mail through its fault or that of itb officers 
or agents, the Postmaster General may make such deduc- 
lions from the pay of the said carrier as he may deem 
proper. 

15. The carrier shall be required to provide necessary 
work room space in its buildings on the held, or fields, to 
permit proper handling and distribution of mails by Post 
Office Department employees. 


16. This certificate may be canceled by the Postmaster 
General at any time for willful neglect on the part of the 
holder to carry out any rules, regulations, or orders made 
for its guidance, notice of such intended cancellation to 
be given in writing bv the Postmaster General and 45 da vs 
allowed the holder in which to show cause whv the) certifi- 
cate should not be canceled. 

17. By agreement of the Postmaster General and the 


carrier, the life of this certificate may be curtailed, said cer¬ 
tificate may be canceled, or any other modification pay be 
made herein not inconsistent with law. j 


IS. The Postmaster General shall have the right i at any 
time during the period of service authorized herein) to re¬ 
quire the carrier to furnish surety other than that for 
which provision is hereafter made, and in his discretion 
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to increase or reduce the amount of the bond that has been 
furnished by the carrier. 

If). The delivery to and acceptance and approval by the 
Postmaster General of a bond in the sum of $12,000 
37 conditioned upon the faithful and efficient perform¬ 
ance in laccordance with the terms and conditions 
hereinbefore set out, of the service intended to be author¬ 
ized by this certificate, duly executed by a surety accept¬ 
able to the Postmaster General; and the acceptance of this 
certificate upon the said terms and conditions, evidenced 
by the countersignature of the said carrier, shall be con¬ 
ditions precedent to the vesting of any right in the said 
carrier bv virtue hereof. 

Witness mv hand and seal this 24th dav of October, 
1930. 


WALTER F. BROWN, 


Witness: 


Postmaster General. 


ALICE MUMMENHOFT. 


Accepted upon the terms and conditions above set out 
this 24th day of October, 1930. 


CLIFFORD BALL. 


Exhibit “C”. 

Subcontract for Mail Service. 

Route No. A. M. 11 

This article of contract, made the 24th day of October, 
1930 between Clifford Ball, of Pittsburgh, county of Alle¬ 
gheny and State of Pennsylvania, contractor with the 
United States, party (or parties) of the first part, and 
Pennsylvania Air Lines (Inc.), a Delaware corporation of 
Pittsburgh, countv of Alleghenv and State of Pennsvl- 
vania, sub-contractor, party (or parties) of the second 
part, of-, his sureties: 

Witnesseth, that whereas the said party (or parties) of 
the first part has executed an air mail certificate with the 
United States (acting in this behalf by the Postmaster 
General), according to law, for transporting the mail on 
route No. A. M. 11, from Cleveland, State of Ohio, to Pitts- 
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burgh, State of Pennsylvania, and back, fourteeii times a 
week, from October 25, 1930, until terminated tv official 
notice (and acknowledgment) to the Post Office Department, 
on the schedule prescribed by the Post (j)ffice De- 
38 partment, and having obtained conditional permis¬ 
sion to sublet the same, has made the following agree¬ 
ment with the said party (or parties) of the second part, 
to wit: 

The said party (or parties) of the second part, dlo under¬ 
take, covenant, and agree, to transport the United States 
mail on the said route Xo. A. M. 11, from Cleveland, Ohio, 
by the cities designated by the Post Office Department, to 
Pittsburgh, Pa., and back, fourteen times a week, from the 
25th dav of October, 1930, until terminated bv official notice 
(and acknowledgment) to the Post Office Department, on 
such schedule as the Postmaster General may direct, and 
in full compliance with the postal laws and regulations, 
and subject to all the requirements of the said party of 
the first part under the said contract with the Unite|d States, 
for the full rates specified in each certificate. 

And it is hereby further agreed that liability for all fines 

• 

and deductions imposed upon the party of the first part 
by the Postmaster General, for failures and delinquencies 
in the performance of service under his contract, shall be 
assumed and borne by the party of the second phrt, and, 
if necessary, the Comptroller General may enforce this 
agreement by proper deductions from any compensation 
due the party of the second part for service performed 
under this subcontract. 

And it is hereby further agreed that for anv additional 
service required by the Postmaster General, and not here¬ 
inbefore expressly stipulated, the party of the second part 
shall be allowed not to exceed a pro rata increase of com¬ 
pensation: and, in case of decrease, curtailment, oil discon¬ 
tinuance of service, as full indemnity, a pro ratiji of the 
one month’s extra pay allowed by the United States to the 
party of the first part, and, unless previously herein stipu¬ 
lated, not to exceed a pro rata compensation for the service 
retained. 

To the faithful performance of each and every covenant 
and agreement hereinbefore mentioned the parties do bind 
themselves, and each of them and their heirs and personal 
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representatives, and in testimony thereof do liere- 
39 unto set their hands and seals, the dav and rear set 
opposite their respective names. 

Signed this 24th dav of October, 1930. 

[seal.] ' CLIFFORD BALL, 

Contract*) r. 

Witness: 

WM. P. MacCRACKEN, Jr. 

[seal.] PENNSYLVANIA AIR LINES 

tlNC ) 

By L. W. WICKHAM, 

President. 

Attest: 

[seal.] J. H. ORGILL, 

Assistant Secretary , Subcontractor. 

Witness: 

[seal.] RICHARD W. ROBBINS. 


Certificate of the Oath of Mail Contractors 

Required by Law. 


and Carriers, 


(Take this oath after signing the foregoing subcontract.) 


I, L. W. Wickham, president of Pennsylvania Air Lines 
(Inc.), being employed in the care, custody, and conveyance 
of the mail as subcontractor on the route named in the fore¬ 
going subcontract, do solemnly swear that I will faithfully 

v —- • % * 


perform all the duties required of me, and abstain from 
everything forbidden by the laws in relation to the estab¬ 
lishment of post offices and post roads within the United 
States; and that 1 will honestly and truly account for and 
pay over any moneys belonging to the said United States 
which may come into my possession or control. And I do 
further solemnly swear that I will support and defend the 
Constitution of the United States against all enemies, for¬ 
eign or domestic: So help me God. 

PENNSYLVANIA AIR LINES (INC.), 
By L. W. WICKHAM, 

Subcontractor. 


40 United States of America, 

District of Columbia, ss: 

Subscribed and sworn to before me, W. M. Mooney, post¬ 
master at Washington, D. C., this the 24th day of October, 
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i 


1930. I also certify that the person above namejl is not a 
postmaster, assistant postmaster, clerk in a piost office, 
rural carrier, or other postal employee, nor a member of the 
immediate family of a postmaster or assistant postmaster, 


and is to the best of my knowledge and belief, aboye the age 
of 16 years; that he is competent and has the pecuniary 
ability to provide the service, and is of sufficient intelli¬ 
gence to properly handle and deposit the mail for boxes 
along the route. j 


W. M. MOONEY. 








Post Oflioe Department. 
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Exhibit “E”. 


May 2), 1931 


Air Mail Service. j 

I 

Route A. M. 11. j 

j 

Effective June 8, Akron, Ohio, is designated as a (stopping 
point on route A. M. 11, and the route is extended from 
Pittsburgh, Pa., to Washington, D. C. The following sched¬ 
ule will be in effect commencing with June 8 on Iroute A. 
M. 11: ' I 

Route A. M. 11, Washington-Cleveland, 325 Miles. j 


Westbound 


Easthqund 


Trip lj Trip 3a Trip 5a (Eastern Time) Trip 2j Trip jia Trip Oa 
9.20am 12.10pm 5.30pm Lv. Washington, D. C. Ar. 11.10am 4.50j}>m 7.30pm 

11.30arn 2.30pm 7.40pm (Pittsburgh, Pa.) 9.20am 3.10pm 5.40pm 

(McKeesport, Pa.) i 

12.30pm 3.30pm S.40pm Akron, Ohio 8.15am 2.00dm 4.30pm 

12.50pm 3.50pm 9.00pm Ar. Cleveland, Ohio Lv. 8.00am 1.45pm 4.15pm 

- i 

(j-Daily except Sundays and holidays; a-Daily.) 

The Postmasters at Akron and Washington will be fur¬ 
nished with a special cachet for use on such air mail as may 
be dispatched bv these offices to route A. M. 11 on June 8. 
(Signed) IV. IRVING GLOVE#, 


Second Assistant. 


Motion to Dismiss. 


Filed June 11, 1934. 


Comes now the defendant in the above-entitled caujse, and 
moves to dismiss the bill of complaint filed herein, for the 
following reasons: | 

1. That the bill of complaint does not state a good cause 
of action. 

2. That the suit is virtuallv one against the United 

States. ‘ | 

3. That the plaintiff has a plain, adequate and complete 

remedy at law, namely, a suit in the Court of Claiijns for 
the alleged breach of contract. i 
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4. That this suit seeks to control the official acts of the 
Postmaster General of the United States, which acts are 
within the scope of his authority and part of his official 
duties, and involve the exercise of judgment and discretion 
in respect to matters lawfully committed to his care, 
fj. And for other reasons apparent of record. 

■ LESLIE 0. GARNETT, 

United States Attorney, 
DAVID A. PINE, 

Assistant United States Attorney, 

! JOHN W. FIHELLY, 

Assistant United States Attorney, 

Attorneys for Defendant. 

CARL L. RISTINE, 

Special Assistant to the Attorney General, 

IIARRY L. JONES, 

Attorney, Department of Justice, 

Of Counsel. 

44 Decree Granting Motion to Dismiss and Dismissing 

Bill of Complaint. 


Filed June 29, 1934. 


This cause came on to be heard at this term upon the mo¬ 
tion of defendant to dismiss the bill of complaint filed 
herein; and thereupon, upon consideration thereof, it is, 
this 29th day of June, 1934, 

Adjudged, ordered and decreed, that the motion to dis¬ 
miss said bill of complaint be and the same is hereby 
granted, and said bill of complaint be and the same is 
hereby dismissed. 

DANIEL W. O’DONOGHUE, 

Justice. 

No objection as to form. 

WILLIAM U. WHITE, Jr., 

Attorney for Plaintiff. 

From the above decree the plaintiff notes an appeal in 
open court and thereupon the court lixes the appeal bond 
for costs at $100.00 or fifty dollars cash in lieu thereof. 

DANIEL W. O’DONOGHUE, 

J ustice. 
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Memorandum. j 

July 12, 1934.—$50 deposited by Plaintiff-Appellant in 

lieu of bond on appeal. I 

! 

1 

45 Plaintiff’s Assignments of Error. i 

Filed Julv 12, 1934. ! 

I 

i 

* • • o « • I # 

Comes now the plaintiff in the above-entitled cause and 
files the following; assignments of error upon whi<[*h it will 
rely in prosecuting its appeal in the above-entitled cause 
from the order and decree made by this Honorable Court 
on the 29th dav of June, 1934. ! 

The Court erred: | 

I 

1. In holding that the bill of complaint does not state a 

good cause of action. | 

2. In holding that the suit is virtually one against the 
United States. 

3. In holding that the plaintiff has a full, adequate and 
complete remedy at law, viz., a suit in the Court or Claims 
for the alleged breach of contract. 

4. In holding that the plaintiff seeks to control tlip official 
acts of the Postmaster General of the United States, which 
are within the scope of his authority and part of lii^ official 
duties involving the exercise of judgment and discretion in 
respect to matters lawfully committed to his care. 

5. In dismissing the bill of complaint. 

6. In failing to hold that, under the pleadings in this 

case, the defendant, Farley, must, under the averments of 
the bill, be considered to have acted without legal authority 
in making the order complained of. | 

7. In failing to hold that the plaintiff has not, in any re¬ 
spect, violated the provisions of Section 3950 of the Re¬ 
vised Statutes, as averred in the bill, and that any action 
taken by the defendant against the plaintiff und(^r said 
section, without notice to it and an opportunity to bei heard, 

is illegal, null and void. j 

46 8. In failing to hold that the plaintiff has fully and 
to the entire satisfaction of the Postmaster Gj-eneral 

performed all the terms and conditions specified fo 1 ^ it to 
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perforin under the contract cancelled by the defendant, and 
that the plaintiff has not violated any rule, regulation, or¬ 
der or law, either of the United States or the Post Office 
Department, either in obtaining or subletting said contract, 
or in furnishing the service thereunder, and has done noth¬ 
ing which would give the Postmaster General anv legal 
right to cancel the same. 

9. In failing to hold that the defendant had no legal au¬ 
thority to cancel the contract, Exhibit “B” attached to the 
bill of complaint, except for the reasons and in the manner 
provided therein. 

10. In failing to hold that the acts complained of vio¬ 
late the Fifth Amendment to the Constitution of the United 
States and that the plaintiff has been deprived of its 
property without due process of law. 


11. In failing to hold that Section 3950 of the Revised 
Statutes must be construed as requiring that a judicial de- 
termintion of guilt thereunder precede the disqualification 


from bidding, and that, if otherwise construed, said section 


is a bill of attainder in violation of Article I Section IX 


Clause 3 of the Constitution of the United States. 


12. In failing to hold that the plaintiff was not disquali¬ 
fied to bid upon contracts for carrying any mail for five 
years or any part thereof. 

13. In failing to hold that the action of the defendant in 
refusing to accept any bids from the plaintiff under the 
advertisement issued by the defendant under date of March 
30, 1934, for Air Mail Service from Washington, D. C., to 

Detroit, Michigan, was arbitrarv and illegal. 

47 14. In failing to hold that the defendant, Farlev, 

may be prevented by injunction from carrying out 
the order complained of. 

15. And in any other respects apparent on the face of 
the record. 

1 WILLIAM H. WHITE, Jr., 

GEORGE N. MONRO, Jr., 

1 Attorneys for Plaintiff. 
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Docket Entries. 


Date. Proceedings. Deposits. Fees. 

1934 May 21 Deposit toward costs by White. 10— 

“ “ Bill, appearance, order to file, & Ex¬ 

hibits (5) filed. 

“ “ Spa. to Answer & copy issue; served 

5/22/34. 

June 11 Motion of Defendant to Dismiss, 

Notice & P. & A. filed. 

“ 11 Appearance of Carl L. Kistine, Harry 

L. Jones, Leslie C. Garnett, David 
A. Pine <fc John W. Fihelly. 

“ 14 Stipulation ext. time to file P. & A. to 

Aug. 15/34 filed. 

“ 29 Order granting motion to dismiss and 

dismissing Bill of Complaint; appeal 
noted. 

July 12 Deposit by Wm. H. White, Jr., for 

plff. in lieu of bond on appeal. 50— 5- 

“ Deposit by White. 5 

“ “ Assignments of Error. 

“ IS Designation of Record. 


Designation of Record. 
Filed July 18, 1934. 


Total. 

10 


Now comes Pennsylvania Airlines, Inc., the appellant in 
the above-entitled cause, and designates the parts |of the 
record which it desires to have included in the transcript, 
said parts being considered sufficient for theldeter- 
48 initiation of the questions raised on appeal, namely: 

1. Bill of Complaint and exhibits. ! 

2. Defendant’s Motion to Dismiss. ! 

3. Decree Granting Motion to Dismiss and Dismissing 

Bill of Complaint; Notation of Appeal. j 

4. Memorandum of Deposit in lieu of appeal bond. | 

5. Assignment of Errors. 

6. Docket Entries. 

Together with a copv of this designation. 

* WILLIAM H. WHITE, Jr., j 

Attorney for Appellant. 

Of Counsel: j 

GEORGE X. MONRO, Jr. j 

Dated this 18 day of July, 1934. 

Copv of the foregoing designation received this 18 dav 
of Julv, 1934. 

DAVID A. PINE, ! 

Attorney for Appeltee. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certify the foregoing 
pages, numbered from 1 to 48, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause Xo. 57203 in Equity, wherein Penn¬ 
sylvania Airlines, Inc., a Delaware Corporation, &c., is 
Plaintiff and James A. Farley, Postmaster General of the 
United States, is Defendant, as the same remains upon the 
tiles and of record in said Court. 

in testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the Citv of Washington, in 
said District, this 10th day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIX, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6310. Pennsylvania Airlines, Inc., a Delaware Cor¬ 
poration, Appellant, vs. James A. Farley, Postmaster Gen¬ 
eral, of the United States. United States Court of Appeals 
for the District of Columbia. Filed Sep. 19, 1934. Henry 
W. Hodges, Clerk. 
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IN THE 


SJntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

October Term. 1934. i 


No. 6310. 


Pennsylvania Airlines, Inc., Appellant, 

v. 

James A. Farley, Postmaster General of the United 

States, Appellee. | 

i 

_ 

BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. j 

A bill in equity (R. 2) was tiled by the appellant 
in the Court below for the purpose of having' it dtjcree 

that the action of the Postmaster General, in annulling 1 

i 

an air mail contract theretofore legally awarded td the 
appellant by his predecessor in office, was arbitrarily 
and illegally taken by him on his own initiative, with- 
out lawful authority, without notice, and without giv¬ 
ing the appellant an opportunity to be heard, and that 
said order was illegal, null and void, and deprived the 
appellant of its property and liberty without due plroc- 
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ess of law, in violation of the Fifth Amendment to the 
Constitution of the United States. 

The bill was further filed for the purpose of having 
the Court decree that the refusal of the Postmaster 
General to accept any bids from the appellant for 
carrying the mail in the future was illegal and void, 
and that the Act of Congress, under which he pur¬ 
ported to act, was contrary to Article I, Section 9, 
Clause 3 of the Constitution prohibiting bills of at¬ 
tainder to be passed. 

The bill also sought to have the Court restore to the 
appellant" itls status quo ante insofar as that could be 
done, award damages, and asked for general equitable 
relief (R. -0). 

The defendant filed a motion to dismiss the bill of 
complaint (R. 37). The Court below granted the mo¬ 
tion and dismissed the bill (R. 38). This appeal was 
taken from that action of the Court. 


ASSIGNMENTS OF ERROR TO BE RELIED UPON. 

The appellant will rely upon each and every one of 
the fifteen assignments of error which appear at page 
39 of the printed record, but since some of the assign¬ 
ments, in a sense, overlap others, appellant believes 
that for conciseness of statement and for the greater 
convenience of the Court, instead of following each 
assignment of error as set out, it can cover all under 

V. * ' 

general headings which will raise the fundamental 
questions of law involved. These general headings 
will be six in number, and are as follows: 


* Wherever “plaintiff*-’ is used herein, it shall be taken to mean the 
plaintiff in the i-mirt Ih*1o\v and the appellant here: wherever “defen¬ 
dant" is used herein, 't shall be taken to mean the defendant in the 
i-ourt below and the apppellee here. 
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L | 

The Court Below, Acting Upon the Pleading^ Only, 
Erred in Sustaining the Motion to Dismiss and, 
on the Face of the Record, Its Action Shquld be 
Reversed. 1 

, 

i 

This Suit is Not One Against the United States [Nor is 

it an Indispensable Party. j 

III. 

The Appellee Had No Authority to Issue the Order 

Complained of. 

IV. 1 

Appellant is Not Attempting to Control the Discre¬ 
tionary Acts of the Postmaster General, Njor to 
Interfere With the Carriage of the Mails. 


i 

The Disqualification of Appellant to Bid Upon a Con¬ 
tract for Carrying the Mail, in the Absence! of a 
Judicial Determination That it has Violatedj Sec¬ 
tion 3950 R.S., is in the Nature of a Bill of At¬ 
tainder. 

VI. 

The Allegations of the Bill State a Cause of Action for 
Which There is No Adequate Remedy at Law! 


i 

I 
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FACTS UPON WHICH APPELLANT RELIES. 

This cgse having- been decided on a motion to dis¬ 
miss, all the material averments oi' fact in the bill are 
admitted for the purpose of this argument to be true, 
viz: 

Plaintiff was incorporated under the laws of Dela¬ 
ware on October 30, 1928, and was authorized, among 
other things, to transport, by aircraft, mail under con¬ 
tract with the United States government, passengers, 
freight and articles of merchandise of everv nature 
and description (1\. 2). 

Under date of April 27, 102(5, defendant’s predeces¬ 
sor in office, acting in accordance with an Act of (’on- 
gross, approved February 2, 1023, known as the Air 
Mail Act (43 Slat. 803), after due advertisement, 
awarded a contract for carrving mail bv air known as 
Route (’. A. M. 11 between (’leveland, Ohio, and Pitts¬ 
burgh, Pa., and return, to one Clifford Ball, he being 
the lowest responsible qualified bidder, for a period of 
four years, which time was afterwards extended until 
October 27, 1930 (R. 22). 

On October 24, 1030, pursuant to an Act of Con¬ 
gress, approved April 20, 1030, known as the Wat res 
Act, 30 U. S. C. A. 463(c), at the special instance and 
request of Walter F. Brown, the then Postmaster Gen¬ 
eral, the said Clifford Ball surrendered said contract. 
The said Postmaster General then, in accordance with 
the powers vested in him under said act, did, under 
date of October 24, 1030, accept the surrender of said 
contract and issued in substitution therefor to said 
Clifford Ball a route certificate known as A. M. 11. By 
the terms of said route certificate, the holder was au¬ 
thorized to carry mail between Cleveland, Ohio, and 
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Pittsburgh, Pa., and return, for a period of teii years, 
or until April 5, 1936 (R. 26). | 

Under date of October 24, 1930, the said Clifford 
Ball did, for a valuable consideration, and wijth per¬ 
mission of the Post Office Department, sublet said route 
certificate A. M. 11 to the Pennsylvania Airlines, Inc., 
plaintiff in this case (R. 32). 

In compliance with the terms of said Act of April 
29, 1930, and the provisions of route certificate A. M. 
11, and feeling that the public interests would be pro¬ 
moted thereby, the Postmaster General, under date of 
May 28, 1931, made an order extending the roiute to 
be serviced under said certificate from Pittsburgh, Pa., 
to Washington, 1). U. Akron, Ohio, was designated as 
a stopping point, effective June 8, 1931 (R. 36).j 
By virtue of route certificate A. M. 11 and said ex¬ 
tension, plaintiff was the only party lawfully au¬ 
thorized to carry the mail by airplane between Wash¬ 
ington, D. C., and Cleveland, Ohio, via Pittsburgh, Pa., 
and Akron, Ohio, and to receive the compensation 
therefor (R. 5). j 

The plaintiff fully and to the entire satisfaction 
of the Postmaster General performed all the terms and 
conditions specified for it to perform in said route 
certificate, as extended to Washington, D. C.J and 

. i 

plaintiff has not violated any rule, regulation, |>rder 
or law, either of the United States, or of the Post Office 
Department, either in obtaining or subletting; said 
route certificate, a^ extended, or in furnishing the 
service thereunder, and has done nothing which \yould 
give the Postmaster General any legal right to cancel 
the same (R. 7). j 

In reliance upon the rights conferred by said route 
certificate to carry air mail between the points named, 
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until April 5, 1036, plaintiff made large investments 
and has developed an efficient air transportation ser¬ 
vice for the best interests of the public, as expressed in 
the various Acts of Congress passed to encourage com¬ 
mercial aviation. All of its property is especially 
adapted to its business as a carrier of passengers, mail 
and express by air over said route, and has no sub¬ 
stantial value except in said business (K. 7). 

The Plaintiff is a wholly owned subsidiary of the 
Pittsburgh Aviation Industries Corporation, which 
company has a total paid in capital of more than 
$1,130,000. In reliance upon said route certificate, 
and in order to enable the plaintiff to render prompt, 
efficient and satisfactorv service in carrving mail bv 
air, as well as to establish an efficient passenger service, 
the Pittsburgh Aviation Industries Corporation lias 
invested practically the whole of its capital stock for 
the purchase, construction, and operation of airports, 
the operation of flying schools to train pilots to operate 
airplanes, and thus secure a supply of safe and able 
pilots to carry the mail and passengers. Practically 
the entire assets, organization, experience and facili¬ 
ties of Pittsburgh Aviation Industries Corporation 
have been devoted to the development of the plaintiff 
company, and it has advanced to plaintiff for capital 
purchases to enable it to carry out the terms of its 
contract at least $300,000 (K. 7). 

Since the plaintiff has obtained said route certificate 
and because of the efficient and satisfactorv air trans¬ 


portation service rendered by the plaintiff from No¬ 
vember 1, } 930, to February 19, 1934, plaintiff has 
flown a total of more than 2,116,998 miles, with pas¬ 
sengers, mail and express, the monthly average of miles 


flown having increased from 22,138 in 1930 tc| 79,283 
miles during the last six months of 1933, or an Average 
increase of 258 per cent. During the same period it 
has carried 4-70,471 pounds of mail, ranging f|rom an 
average of 6,651 pounds per month in 1930 to 19,223 
pounds during the last six months of 1933 (R. 8). 

On February 9, 1934, the defendant issued an order 
purporting to annul the plaintiff’s said contract, to¬ 
gether with thirty-three other contracts for carrying 
air mail throughout the country, effective midnight 
February 19, 1934. Said purported order re^ids as 
follows (R. 9) : 

“Pursuant to the authority vested in me by 
Section 3950 Revised Statutes of the United 
States, Act of dune 8, 1872 (39 U. K.,(\ Section 
432), and by virtue of the general powers of the 
Postmaster General, it is ordered that the follow¬ 
ing air mail contracts be and they are hereby an¬ 
nulled, effective midnight, February 19, 193j4.” 

Signed James A. Farlcv, Postmaster General 
(R.9). " ! 


Under date of February 9, 1934, the plaintifjf pro¬ 
tested against this contemplated action of the defen¬ 
dant, claiming the annulment was illegal, and de¬ 
manded an opportunity to be heard. The defen¬ 
dant refused to revoke his order or grant any hearing 
(R. 10). ' ! 

Since February 19, 1934, defendant has not offered 
or caused to be delivered to the plaintiff any m|ail to 

be carried in accordance with said route certificate, 

1 

although the plaintiff at that time and at all |times 
thereafter stood rcadv and willing to carrv tlie mail 
in accordance with said route certificate. (R. 14) 
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The action of the defendant in annulling the con¬ 
tract under which the plaintiff was carrying the mail, 
was taken under the erroneous assumption that it was 
conceived in fraud and was the result of a conspiracy 
between the defendant's predecessor in office, who 
granted the contracts to the plaintiff, to cheat and de¬ 
fraud the government by preventing or inducing other 
persons from making any bid for carrying the mail 
(R. 15). 


The plaintiff had not entered into any conspiracy 
with the defendant's predecessor in office, nor with any 
other person, at any time, to cheat and defraud the 
government, or any other person, and it has committed 
no illegal act of any nature in acquiring said route 
certificate, or in operating thereunder, and that said 
route certificate is not tainted with fraud of any kind 
(IT 16). 

Neither has the plaintiff entered nor proposed to en¬ 
ter into any combination to prevent any bid for car- 
rving the mail, nor lias it made anv agreement or given 
or performed, or promised to give or perform, any con¬ 
sideration whatever to induce any other person not to 
bid on anv contract for carrying the mail, nor in anv 
other respects has it violated the provisions of Section 
3950 of the Revised Statutes (R. 16). 

The Re vised Statutes, under which the defen¬ 
dant purported to rescind the contract held by the 
plaintiff, provide that any person offending against 
said Section .*1950, for the first offense was disqualified 


to contract for carrying the mail for five years, and 
for the second offense, is forever disqualified (R. 16). 

I ntler date of March 60, 1934, the defendant caused 
to be issued an advertisement for temporary air mail 
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service between A\ ashing!on, D. C., via Pittsburgh, 
Pa., Akron, Ohio, Cleveland, Ohio, to Detroit] Michi¬ 
gan. A portion of said route, to wit, extending from 
A v\ ashington to Cleveland, is t ho same route over which 
the plaintiff carried the mail until its contract \vas an¬ 
nulled. The defendant refused to accept any bjd from 
the plaintiff for said route, claiming that, as jts con¬ 
tract for carrying mail was cancelled by him, jit was, 
under Section 3950, disqualified from carrying any 
mail for five years (R. 17). I 

i 

I 

ARGUMENT. 1 


The Court Below, Acting- Upon the Pleadings Only, 
Erred in Sustaining the Motion to Dismiss ^nd, on 
the Face of the Record, Its Action Should be Re¬ 
versed. 

This case came on to be heard upon appellant's bill 
of complaint and appellee’s motion to dismiss. The 
facts stated in the bill of complaint under such cir¬ 
cumstances are admitted to be correct. The appellant 
averred that it had not violated Section 3950 of the 
Revised Statutes or anv other law of the United States, 
upon which the alleged order of annulment of Tiebru- 
arv 9, 1934, is based. Appellant was, therefore, jin the 
position, so far as the Court below was concerned and 
so far as this Court is concerned, of having violated no 
law which would justifv the annulment of its contract. 
The situation is thus presented of the Court belo^ r sus¬ 
taining the action of the Postmaster General, or, in 
effect, saying that the Postmaster General had cagse to 


annul the contract, when the admitted facts are 
no such cause existed. ! 


that 
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In West v. Lyders, 50 App. I). C. 122 (36 F. (2d) 
108), an injunction was sought against the Secretary 
of the Interior and the Commissioner of tlie General 
Land Office to restrain them from cancelling or reject¬ 
ing plaintiff's location. In the bill the plaintiff set out 
“in detail the steps taken by him in making his selec¬ 
tion of the land in question, and avers that 4 in every 
way plaint iff co)n plied with the existing rules awl regu¬ 
lations of the General Land Office awl the Department 
of the Interior in respect of such select ion.' " (Italics 
ours.) Respecting these allegations this Court said at 
page 124: 

“These facts are well pleaded, and their truth 
is admitted bv the motion to dismiss." 


In Woodson v. Deutsche, etc., 62 App. D. C. 344 (68 
F. (2d) 3D1), the Court said at page 344: 

“ By the motion to dismiss, defendants admit the 
material allegations of the amended bill, * * * .” 

(Xofc: The Woodson case was reversed by the 
F. S. Supreme Court in Woodson \. 
Deutsche Gold, etc., 78 L. Ed. D58 (1934), 
but upon other grounds.) 


In “Cyclopedia 
at page 583, Yol. 3, 
a bill in equity: 


of Federal Procedure’*, it is said 
in referring to a motion to dismiss 


“Facts properly pleaded in the bill are, for the 
purposes of the motion, taken as admitted.” 


citing manv authorities. See also MacCracken v. 
Jurney, 72 F. (2d) 560. 

In the Supreme Court of the District of Columbia 
the demurrer is no longer used in equity. “In our prac- 
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tice the motion to dismiss lias been substituted for 
the former demurrer.” Scogna v. Scogna, jib App. 
i). C. 201, 205. See also Equity Rule 28 of the Supreme 
Court of the District, which is identical with the 29th 
Rule of Practice in Equity of the U. S. Supremb Court. 

it has long been the settled rule of practice—[-both at 
law and in equity—that on a demurrer the facts well 
pleaded are admitted as true, as well as facts that may 
be inferred therefrom by reasonable and fair! intent- 
ment. See text and cases cited at page (584, Yol. 4, 
Cyclopedia of Federal Procedure, where it is said, “It 

is the allegations of fact which are deemed admitted bv 

* •* 

the demurrer and not conclusions of law.” 

The Postmaster (renewal’s cause for annulling ap¬ 
pellant’s contract must be a violation of Sec. 4950 R. 
S. That section of the Revised Statutes sets out cer¬ 
tain very definite grounds for annulment of a contract 
for carrying the mail, r. //., entering into a contract 
to prevent the making of a bid for carrying the mail, 
or bribery or promises to induce anyone not to bid on 
a mail contract, etc. Whether appellant has violated 
any of the prohibitions of that act is a question of fact. 
Therefore, when appellant pleads (R. 1(5) in the! words 
of the statute that it has not violated Sec. 3950 R. S., 
it lias pleaded a matter of fact, not a conclusion bf law. 

Since appellant’s innocence of violating Sec. 3950 R. 
S. is thus an admitted fact, there appears in the plead¬ 
ings no ground whatever upon which its contract may 
be annulled. Tt is true that, in the order of Fe 

I 

9th, the appellee refers to “authority” and “powers, 
rather than to grounds or causes, yet, under Sec. 3950, 
he had neither “authority” nor “power” to annul, un¬ 
less there had been a violation of that section by ap- 


>ruary 
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pellant, and, as pointed out infra, there is no such 
thing as a “general" power given the Postmaster Gen¬ 
eral to “annul" a contract entered into in good faith 
between the l nited States and one of its citizens. 

Considering the case presented by the pleadings, it 
is clear that the Court below erred in sustaining the 
motion to dismiss, because the conceded facts show no 
violation of the law upon which the Postmaster Gen¬ 
eral could base his right to annul. This Court should, 
therefore, without going into the other questions 
raised, reverse the action of the Court below. 

The reversal by this Court of the action of the Court 
below would mean nothing more than that appellant’s 
bill of complaint stated a cause of action entitling ap¬ 
pellant to be heard upon the merits. A reversal would 
merely mean that appellant would be given the oppor¬ 
tunity to show that it had committed no act justifving 
the annulment of its Route Certificate. It is respect¬ 
fully but earnestly submitted that appellant should 
have the opportunity to prove its innocence of violat¬ 
ing the law of the United States, or that the Postmaster 
General should be required to adduce the facts justify¬ 
ing his annulment order; that the people of the United 
States are entitled to know whether this appellant, a 
contractor with the Government of the United States, 
is a law violator, or whether it has been done a gross 
injustice. Itiis only by a hearing on the merits that 
this appellant can be vindicated or the action of tlie 
Postmaster General justified. Under the present state 
of the pleadings and the order of the Court below, an 
admittedly innocent contractor, guilty of violating no 
law of the United States, has had its contract cancelled, 
lias been prevented from bidding for the carriage of 
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mails, and has otherwise suffered great and irrepar- 
able monetary damage, as well as loss of prestlige and 
injury to its business standing because of the uijproven 
and, appellant asserts, the improvable chargejthat it 
is a law violator. I 

i 

More specifically, a reversal would not and coiuld not 
settle or even affect the question so earnestly adjvanced 
in the Court below, viz., that this is an action against 
the l nited States which cannot be maintained because 
the I nited States has not consented to be sued. A de¬ 
cision based upon the pleadings cannot settle that ques¬ 
tion for the simple reason that, until the fact\ upon 
which appellee acted are known to the Court, the^Court 
cannot determine whether the action is one apaihsf the 
United States, BECAUSE, if the facts justified imnul- 
ment, then the appellee acted within the scope of his 
lawful authorin', and in so doing acted as and fbr the 
United States, and this action cannot be maintained: 

' I 

BUT, if the facts did not justify annulment, he [acted 
beyond the scope of his lawful authority, did not jict as 
and for the United States, and this action can and 
should be maintained. (See also discussion infra, un¬ 
der Point II.) 

Simple justice, as well as the showing in the record 
itself, demands a reversal of the action of the Court 
below, which, as above stated, would not settle any of 
the questions of law raised by the appellee other than 
that appellant would be entitled to have its equity lease 
set down for hearing in the usual course of events] and 
thus afforded the opportunity of having the Court be¬ 
low determine whether, on the evidence and under the 
several applicable United States statutes, it woultl be 
entitled to the relief prayed for, or any portion thereof. 
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II. 


This Suit is Not One Against the United States Nor is 

it an Indispensable Party. 

This is not ail action against the United States; it 
is an action against an agent of the United States—a 
cabinet officer—who is seeking to deprive the plaintiff 
of its property without due process of law, in viola¬ 
tion of the Fifth Amendment to the Constitution. 

The errors of the Court below and the arguments of 
the defendant are based upon the fallacy that the 
United States is sued, or that it is a necessarv partv 
to this suit, or that the decree sought vitally affects the 
interest of the Cnited States, in that, in effect, it seeks 
to control the discretion of an executive officer in han¬ 
dling property of the United States—the mails. 

The plaint iff claims no such right and freely admits 
that it cannot sue the United States, nor is it attempt¬ 
ing to do so. 

If there be anv lingering doubt in the mind of anv- 
one that the United States could be sued without it* 

consent, he need onlv be referred to the case of Lvnch 

• • 

v. United States, U. S. f>71, where Justice Brandeis 
quoted from The Federalist as follows: 


“The contracts between a Nation and an indi¬ 
vidual are only binding on the conscience of the 
sovereign and have no pretensions to compulsive 
force. They confer no right of action independent 
of the sovereign will. The rule that the United 
States may not be sued without its consent is all 
embracing. 

Further on in the same opinion he said: 

“For consent to sue the United States is a 
privilege accorded: not the grant of a property 
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right protected by the Fifth Amendment The 
consent may be withdrawn, although givcin after 
much deliberation, and for a pecuniary considera¬ 
tion. * * * The sovereign's immunity frcjnn suit 
exists whatever the character of the proceeding 
or the source of the right sought to be enforced. 
* * * For immunity from suit is an attribute of 

sovereigntv which mav not be bartered awav.” 

*• * * • 

I 

With equal force and clarity, Justice Braudels said 
in this same Lynch case: | 

“The Fifth Amendment commands that) prop¬ 
erty be not taken without making just compensa¬ 
tion. Valid contracts arc property , whether the 
obligor be a private individual, a municipality, a 
State, or the United States. Bights against the 
United States arising out of a contract with lit are 
protected by the Fifth Amendment. United States 
v. Central Pacif. B. Co., 118 U. S. 235-238; United 
States v. Northern Pacific B. B. Co., 256 U. S. 51, 
64, 67. When the United States enters into con¬ 
tract relations, its rights and duties therein are 
governed generally by the law applicable to con¬ 
tracts between private individuals. (Citing au¬ 
thorities.) That the contracts * * ‘ were valid 
when made is not questioned. As Congress! had 
the power to authorize * * * them, the due process 
clause prohibits the United States from annulling 
them, unless, indeed, the action taken falls wjthin 
the Federal police power or some other paramount 
power. (Citing authorities.) 

“Punctilious fulfilment of contractual obliga¬ 
tions is essential to the maintenance of the credit 
of public as well as private debtors. * - *| 

(i Tlie United States are as much bound by ffieir 
contracts as are individuals. If they repudiate 
their obligations, it is as much repudiation, |uth 
all the wrong and reproach that term implies^ as 
it would be if the repudiator had been a State or 
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a municipality or a citizen. The Sinking Fund 
Cases, 99 F. S. 700, 710." (Italics ours.)' 

It will be seen, therefore, that while there is nothing 
in the Federal Constitution prohibiting Congress from 
passing laws iiiipairing the obligations of contracts of 
others, as the restriction against impairment of con¬ 
tracts refers only to the various states, and not to the 
United States, nevertheless. Congress cannot impair 
its own contracts, because in doing so, it is depriving 
the contracting parties of their property without due 
process of law in violation of the Fifth Amendment. 

If contracts between a nation and an individual are 
onlv binding on the conscience of the sovereign, and 
have no compulsive force, the private party to the con¬ 
tract cannot have an action against the State for its 
unlawful annulment. And, if at the same time that 
valid contract is property, protected by the Fifth 
Amendment, and the due process clause prohibits the 
United States and its agents from annulling it, then, in 
that case, there would be a wrong without a remedv tin- 

t * 

less the injured party could have an action somewhere 
and against some one, to prevent that unlawful taking, 
by unlawful annulment. 

In I Ians v. Louisiana, 134 U. S. 1 (1890), the Su¬ 
preme Court held at page 20: 

“Whilst the State cannot be compelled by suit 
to perform its contracts, any attempt on its part 
to violate property or rights acquired under its 
contracts may be judicially resisted.” 

The plaintiff is now attempting, in the filing of this 
bill, to judicially resist the unlawful annulment of its 
contract by an order arbitrarily, capriciously and ille- 







gaily entered bv the defendant; bv an order entered bv 

« • » « | * 

him without notice and without giving the plaintiff an 

opportunity to be heard in its own defense, and which 
order deprives the plaintiff of its property aiujl valu¬ 
able privileges, without due process of law, and \Vithout 
just compensation, contrary to the Fifth Amendment 
to the Constitution. I 

i 

The plaintiff’ complains, not only that the defendant 
illegally annulled its contract, but that he even went 
much further and illegally deprived the plaintiff of its 
liberty to contract by refusing to allow the plaintiff* to 
bid on the renewal of the contract. He also deprived 
the plaintiff of its libertv to contract for the services 
of some of the most experienced aviation executives in 
the country—namely, those who attended the so-galled 
“spoils conference." Under order of the defendant, 
no bidder for an air mail contract can have in it|s em¬ 
ploy any of those executives under penalty of not 
having its bids received or considered. Two of the 
executives of the plaintiff were at that meet in,gj, and 
their valuable services are now lost to it. All of* this 
is in violation of the constitutional rights of the plain¬ 
tiff. ' i 

In Allgeyer v. Louisiana, 1G5 U. S. 578, 589 (11897), 
Justice Peckham said at page 589: 

“The liberty mentioned in that amendjment 
(Fourteenth Amendment) means not only the 
right of the citizen to be free from the mere physi¬ 
cal restraint of his person, as by incarceration, but 
the term is deemed to embrace the right ot the 
citizen to be free in tlie enjoyment of all his facul¬ 
ties; to be free to use them in all lawful wayif; to 
live and work where he will; to earn his livelihood 
bv anv lawful calling: to pursue any livelihood or 
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avocation, and for that purpose to enter into all 
contracts which may be proper, necessary and es¬ 
sentia! to his carrvin^ out to a successful conclu- 
sion the purposes above mentioned." 

See also Adair v. United States, -08 U. S. 101 (1008). 

Defendant claimed that the plaintiff had been de¬ 
prived of its rigid, for the next live years, to bid 
on any air mail contract as a penalty for being found 
guilty by him, without notice, of an “offense" pre¬ 
scribed in the Act (Section 3050 Revised Statutes, 30 
U. S. C. Set*. 432), under which the defendant pur¬ 
ported to annul the plaintiff's contract. 

The plaintiff contends that any such interpretation 
of that act would make it unconstitutional as being in 
conflict with Article 1, Section IX, Ulause 3 of the Con¬ 
stitution forbidding the passage of bills of attainder, 
and it must not be forgotten that “A statute should be 
construed if fairly possible so as to avoid grave doubt 
of its constitutionality." I. C. C. v. Oregon-Washing- 
ton, 288 U. S. 1-1 (11)32). (See also “V" infra.) 

Such action is being judicially resisted bv this bill, 
and this Court is asked to decree that the act of the 
defendant in refusing to accept any bids from the plain¬ 
tiff under advertisement published by the defendant 
under date of March 30, 1034, was illegal and void, and 
in derogation of its liberty to contract, in violation of 
the due process clause of the Fifth Amendment. 

The plaintiff is not attempting to have the Court in¬ 
terfere with the official discretion of a cabinet officer, 
nor to substitute the discretion of the Court for that of 
the Postmaster General. Xor is it attempting to force 
him to accept continued performance of a contract for 
services dispensed with either by an Act of Congress, 
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or by reason of change of policy inaugurated! by him¬ 
self/ 

The suit challenges the authority of the Postmaster 

V- • 

General to do the tilings of which complaint Rs made. 
It rests upon the charge of abuse of power,! and its 
merits must be determined accordingly; it is not a suit 
against the United States. 

Wo repeat : The United States can neither be sued 
without its consent, on its valid contracts, nor can it 
annul them. 

Wlial remedy then lias the contracting party, when 
an executive officer of tie* Government does attempt to 
annul a contract and thereby deprives the contractor 
of valuable property rights without due process of 
law, and also attempts to deprive the party! of his 
liberty to contract ! I 

The answer to this question is found in the wolf recog¬ 
nized distinction between the government of Ji State 
and the State itself, as is so clearly pointed out by the 
Supreme Court in Poindexter v. Greenhow, 114 U. S. 
270, 290 (18S4), where Justice Matthews, speakjing for 
the Court, said at page 290: ! 

i 

“In the discussion of such questions, the distinc¬ 
tion between the government of a state and the* 
state itself is important and should be observed. 
In common speech and common apprehension they 
are usuallv regarded as identical; and as ordi- 

% V 

narily the acts of the government are the acts of 
the state, because within the limits of its (Relega¬ 
tion of power, the government of the state s gen- 

* 7 *- # ! 4 

erallv confounded with the state itself, and often 
tin* former is meant when the latter is mentioned. 
The State itself is an ideal person, intangil le, in¬ 
visible. immutable. The government is an agent, 
and, within the sphere of the agency, a perfect 
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representative; but outside of that it is a lawless 
usurpation. The Constitution of the state is the 
limit of authority of its government, and both gov- 
eminent and state are subject to the supremacy 
of the Constitution of the United States, and of 
the laws made in pursuance thereof. So that, while 
it is true in respect to the government of a State, 
as was said in Langford v. United States, 101 U. S. 
341, that the maxim that the King can do no wrong 
has no place in our svstem of government, vet it is 
also true, in respect to the state itself, that what¬ 
ever wrong is attempted in its name is imputable 
to its government, and not. to the State, for, as it 
can speak and act only by law, whatever it does 
say and do must be lawful. That which, therefore, 
is unlawful because made so by the supreme law, 
the Constitution of the United States, is not the 
word or deed of the state, but is the mere wrong 
and trespass of those individual persons who 
falsely speak and act in its name. It was upon the 
ground of this important distinction that this 
Court proceeded in the case of Texas v. White, 7 
Wall. 700, when it adjudged that the acts of seces¬ 
sion, which constituted the Civil War of ISbl, were 
the unlawful acts of usurping state governments, 
and not tin* acts of the States themselves, inas¬ 
much as ‘the Constitution, in all its provisions, 
looks to an indestructible Union, composed of in¬ 
destructible States’; and that, consequently, the 
war itself was not a war between the States, nor 
a war of the United States against States, but 
a war of the United States against unlawful 
and usurping governments, representing not the 
States, but a rebellion against the United States.'* 


‘‘This distinction is essential to the idea of con¬ 
stitutional government. To deny it or blot it out 
obliterates the line of demarcation that separates 
constitutional government from absolutism, free 
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self-government based on the sovereignty of the 
people from that despotism, whether of t|ie one or 
the many, which enables the agent of tliej State to 
declare and decree that he is the Statp, to say 
' L l\lal c'esf mi/i.' Of what avail are wrijtten con¬ 
stitutions whose bills of right for the security of 
individual liberty have been written, ujo often, 
with the blood of martyrs shed upon the battlefield 
and the scaffold, if their limitations and restraints 
upon power may be overpassed with impjmity by 
the very agencies created and appointed tj) guard, 
defend and enforce them; and that, too, with the 
sacred authority of law, not only compelling obe¬ 
dience, but entitled to respect ? And how {also can 
these principles of individual liberty and jright be 
maintained, if, when violated, the judicial tri¬ 
bunals are forbidden to visit penalties upbn indi¬ 
vidual offenders, who are the instruments of 
wrong, whenever they interpose the authority of 
the State? The doctrine is not to be tolerated. The 
whole frame and scheme of the political institu¬ 
tions of this country, State and Federal, protest 
against it. Their continued existence is npt com¬ 
patible with it. It is the doctrine of absolutism, 
pure, simple and naked; and of communism), which 
is its twin; the double progeny of the saine evil 
birth.’’ I 

, i 

In Louisville & X. R. Co. v. Rosworth, vt al, 209 Fed. 
980 (1912), District Judge Cochran, of the Eastern Dis¬ 
trict of Kentucky, in a very carefully considered opin¬ 
ion, cited many times by the Supreme Court on other 
questions, however, in commenting upon the foregoing 
quotation from Poindexter v. Greenhow, on page 448, 
said: | 

“This, I take it, amounts to saying that the 
state is a political entity separate and distinct 
from its officers who act in its name and for it. By 
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the government of the state nothing more is meant 
than its officers so acting*. According to it, the 
acts of the officers of a state are never the acts of 
the state unless rightful. It wrongful, though done 
in the name of and for the state and under the coho 
of their offices, they arc not the acts of the state in 
any sense, hut are their own individual acts, just 
as much so as they woidd have been had they net 
bent done in the name of and for the state and un¬ 
der c(dor of their offices. It is because such is tl>e 
case that a suit against staff' officers comyfaining 
of a past, present, or threatened u'rong on the>r 
part and keeking relief against fhetn on the basis of 
it is never suit against the state, but a suit against 
the officers individually. And, in view of the four¬ 
teenth amendment, wrongful acts on the part of 
state officers arc not otherwise than the individual 
acts of such officers. In no sense are they the acts 
of the state. It is never because they are such 
that they come within its reach. They come within 
its reach because the fourteenth amendment is 
leveled against them, and not against rightful acts 
which may be said to be acts ot the state." 
(Italics ours.) 


The Prohibition of the Fifth Amendment Applies to 

All Government Officers. 


When the (base of Boeing Air Transport, Inc., and 
other suits now pending in this Court against James A.. 
Far lev, were argued in the Court below, raising simi¬ 
lar quest ions as are raised in this case, it was argued 


on behalf of the defendant that the Fifth Amendment 
prohibiting the taking of property, without due process 
of law, only applied to the United States, and not to its 
individual officers, and, therefore, did not apply to the 
Postmaster General. 


1 
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This same question was raised in Louisville j& X. R. 
Co. v. Boswortli, supra, concerning the Fourteenth 
Amendment. The defendants in that case argued that, 
inasmuch as the assessment was made by the Board of 
Valuation and Assessment of the State, it cannot be 
in violation of the Fourteenth Amendment, the appli¬ 
cable clause whereof is in these words: “Nor shall 
any state deprive any person of life, liberty oj* prop¬ 
erty without due process of law, nor deny to affy per¬ 
son within its jurisdiction the equal protection! of the 
laws.” j 

The defendants argued that, if the suit against the 
state officers to enjoin them from taking aetionj which 
they threatened in the name of and for the state] under 
color of their office, is not a suit against the state, as 
was held in the Boswortli case, then the action of the 
Board in making the assessment complained of in the 
name of and for the state, under color of its office, is 
not action on the part of the state, and hence not pro¬ 
hibited by the Fourteenth Amendment. 

In reply to that argument, District Judge Cochran, 
at page 44S, very rightfully said: j 


“Though the letter of the fourteenth amend¬ 
ment savs that ‘no state shall’ or “nor shall anv 

• % 

state’ do so and so, that is not what is reallv 
meant. What is reallv meant is that the govern- 
ment of the state, the state officers, or state agen¬ 
cies, shall not do so and so. It cannot mean any¬ 
thing else. The state itself cannot act except in a 
metaphorical sense. It is only its officers or ai. 
agency of it that can act. The fourteenth amend¬ 
ment is not a brutum fulmen or leveled against 
rightful action. It does not prohibit from feting 
that which does not act except metaphorically and 
then rightfully only. It prohibits from acting that 
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which alone can act literally, to wit, its officers, 
and they only when their acts will be wrongful. 
Hence il is directed against state officers and state 
agencies and is to be interpreted as if it had pro¬ 
vided in express terms, instead of ‘nor shall any 
state' deprive or deny, nor shall any stale officers 
or state agency deprive or deny. So interpreted , 
it takes in any state officer or agency. There is no 
room to limit its sweep to any of the state govern¬ 
ment departments. It takes in every department 
thereof and every branch of every department. 
Every state officer and state agency is prohibited 
from depriving any person of his life, liberty, or 
property without due process of law or denying 
him the equal protection of the laws, and the act 
of such : officer or agency so doing is absolutely 
void. (Italics ours.) 

“The idea intended to be here conveyed was ex¬ 
pressed early by the Supreme Court in the case of 
Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 070: 
Mr. Justice Strong said therein as follows, to wit: 


‘They (/. e., the war amendments) have ref¬ 
erence to actions of the political body denomi¬ 
nated a state, by whatever instruments or in 
whatever modes that action may be taken. A 
state acts by its Legislature, its executive, or its 
judicial authorities. It can act in no other way. 
The constitutional provision, therefore, must 
mean that no agenev of the state, or of the of- 
fieers or agents by whom its powers are exerted, 
shall deny to any person within its jurisdiction 
the equal protection of the laws. Whoever, by 
virtue of public position under a state govern¬ 
ment deprives another of property, life, or lib¬ 
erty, without due process of law, or denies or 
takes away the equal protection of the laws, vio¬ 
lates constitutional inhibition: and as he acts in 
the name and for the state, and is clothed with 
the state’s power, his act is that of the state. 
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This must bo so, or the constitutional |prohibi¬ 
tion lias no meaning*. Then the state haj* clothed 
one of its agents with powers to annul or evade 

it. ' * * It is not neccssarv that ilt be the 

* 

act of the state in order for it to be prohibited 
by the amendment. What it prohibits islnot acts 
of the state, but acts of state officers or agencies 
of the character therein described, i. r., wrong¬ 
ful acts on their part.’ ” j 

It will be seen, therefore, that the State cajnnot be 
sued, without its consent, for any wrong attempted or 
committed in its name by the officers of the government 
who are merely the agents of the State. BUT, if 
wrongful, though done in the name of and for the State, 
and under the color of their offices, thev are hot the 
acts of the State in anv sense, but are their ovTn indi- 
vidual acts. 

In committing a wrong in the name of the State, the 
government official is stripped of his official character 
and is personally liable for his wrongful act. [There¬ 
fore, a suit against the officers complaining of a |>ast or 
threatened wrong on their part, and askingj relief 
against them, is never a suit against the State, but a 
suit against the officers individually. 

Any officer acting in the name of the State at tempt¬ 
ing to deprive a citizen of his property, which includes 
contracts and the right to contract, without due process 
of law, in violation of the rights accorded to the citizen 
under the Fifth Amendment, commits a personal 
wrong, and can be proceeded against by bill in equity 
to prevent the unlawful taking. 

Using the words of Justice Matthews, in the case of 
Poindexter v. Greenhow, supra, “And how else can 
these principles of individual liberty and right be 









maintained, if, when violated, the judicial tribunals are 
forbidden to visit penalties upon individual offenders, 
who are the instruments of wrong, whenever tliev in- 
terpose the shield of the State? The doctrine is not 
to be tolerated." 

In Reairan v. Farmers Loan & Trust Co., 134 U. S. 
M(i 2 (1 S5>4), the question arose as to when an action 
against officers of the state is to be treated as an action 
against the state. The cases on that question were re¬ 
viewed, and they were divided into two classes, one 
when the action was considered a suit against the state, 
and the other, when it was considered an action against 
tlie officer of the state. 

On pa ire JSJ, Justice Brewer, in quoting Justice 
Lamar, in Pehnoyer v. Mc(’onnaughy, 140 F. S. 1, said: 

“Accordingly, it is equally well settled that a 
suit against the officers of a State, to compel them 
to do the acts which constitute a performance by 
it of its contracts, is, in effect, a suit against the 
State itself. 

“In the application of this latter principle, two 
classes of cases have appeared in the decisions of 
this court, and it is in determining to which class 
a particular case belongs that differing views have 
been presented. 

“The first class is where the suit is brought 
against the officers of the State, as representing 
the State's action and liability, and thus making 
it, though not a party to the record, the real party 
against which the judgment will so operate as to 
compel it to specifically perform its contracts. 

“The other class is where a suit is brought 
against defendants who, claiming to act as officers 
of the State, and under the color of an unconstitu¬ 
tional statute, commit acts of wrong and injury to 
the rights and property of the plaintiff acquired 
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under a contract with the State. Sudh suit, 
whether brought to recover money or property in 
the hands of such defendants, unlawfully taken 
by them in behalf of the State, or for compensa¬ 
tion in damages, or, in a proper case where the 
remedy at law is inadequate, for an injunction to 
prevent such wrong and injury, or for a manda¬ 
mus, in a like case, to enforce upon the defendant 
the* performance of a plain, legal duty, jpurely 
ministerial—is not, within the meaning of the 
Eleventh Amendment, an action against the 
State. ” 


The Supreme Court has repeatedly held that, when 
an officer, in the name of the State, attempts to en¬ 
force an unconstitutional act, a proceeding instituted 
against him is not one against the State, but is one 
against the individual officer. 

in Ex Parte Young, 209 V. S. 12*3 (15)08), Justice 
Peckham, on page 159, said: 

“The act to be enforced is alleged to be uncon¬ 
stitutional, and if it be so, the use of the name of 
the State to enforce an unconstitutional act to the 
injury of complainants is a proceeding without the 
authority of and one which does not affect the 
State in its sovereign or governmental capacity. 
It is simply an illegal act upon the part of a state 
official in attempting by the use of the name of the 
State to enforce a legislative enactment which is 
void because unconstitutional. If the act which 

the State Attorney General seeks to enforce be a 

* 

violation of the Federal Constitution, the officer 
in proceeding under such enactment comes into 
conflict with the superior authority of that Con¬ 
stitution, and he is in that case stripped ojf his 
official or representative character and is subjected 
in his person to the consequences of his individual 
conduct. The State lias no power to impact to 
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him any immunity from responsibility to the su- 
nrenie authoritv of the United States.” 

k » 


This case was cited with approval in Greene v. 
Louisville I. R. Co., 244 U. S. 499 (1917), where the 
Court held: 

“The principle scUled in Kx Parte Young', 209 
U. S. 124, to the effect that a suit to restrain state 
officials from enforcing* an unconstitutional state 
statute pi violation of plaintiff's rights and to his 
irreparable damage is not a suit against the state, 
applies also when the statute itself is constitu¬ 
tional, but the attempted administration of it is 
not." (From svllabus.) 


The case of Kx Parte Young was also cited with 
approval in the case of Kx Parte La Prade, 289 1. S. 
444 (19.4*}). where the Court held that a suit against a 
State officer in a Federal Court alleging that a state 
statute is unconstitutional, that the defendant threat¬ 
ened to enforce it by suing colori officii for drastic pen¬ 
alties prescribed by the statute for its violation, and so 
will subject the plaintiff to irreparable injury unless 
enjoined, is a suit against the defendant as an indi¬ 
vidual. 

In Belknap v. Scliild, 161 U. S. 10 (1896), Jus¬ 
tice Gray, at page 18, said: 


“But the exemption of the United States from 
judicial process does not protect their officers and 
agents, civil or military, in time of peace, from be¬ 
ing perspnally liable to an action of tort by a pri¬ 
vate person whose rights of property they have 
wrongfully invaded or injured, even by authority 
of the United States. 

“In a suit to which the State is neither formally 
nor really a party, its officers, although acting by 
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its order and for its benelit, may be restrained by 
injunction, when the remedy at law is inadequate, 
from doiiii** positive acts, for which they aife per¬ 
sonally and individually liable, taking* or injuring 
the plaintiff’s property, contrary to a plain (official 
duty requiring no exercise of discretion, i|md in 
violation of the Constitution or laws of the United 
States.” 

The Supreme Court has repeatedly held that, (where 
a ])ublic official attempts to assert his authority in the 
name of the State and enforce an unconstitutional act, 
or to enforce a constitutional act in an unlawful!man¬ 
ner, or attempts to deprive a citizen of his property 
without due process of law, or in any way acti|ni»‘ in 
excess of his authority, he can be restrained and a bill 
tiled for that purpose would not be a suit against the 
State. 

Where the Secretary of the Interior, whollv without 
authority of law, summarily erased from the approved 
rolls of citizenship the name of an Indian who had re¬ 
ceived an allotment certificate and was in possession of 
the land, mandamus was held to be the proper remedy 
to compel him to restore the name to the rolls. j 

In Garfield, Secretary of the Interior, v. Goldsby, 
211 U. S. 24!) (390S), Justice Day said: j 

“We have therefore under consideration in this 
case the riu'ht to control bv judicial action an al- 
le«*ed unauthorized act of the Secretary of the In- 
terior for which he was <riven no authority under 
any act of Congress. 

“But, as has been affirmed by this court in 
former decisions, there is no place in our con¬ 
stitutional system for the exercise of arbitrary 
power, and if the Secretary has exceeded the au¬ 
thority conferred upon him by law, then therb is 
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power in the courts to restore the status of the 
parties'aggrieved by such unwarranted action. 

“In the extended discussion which lias been had 
upon tlie meaning and extent of constitutional pro¬ 
tection against action without due process of law, 
it has always hern recoynized that one who has ac¬ 
quired riahts by an ad min isf rat ire or judicial pro- 
ceediny'canuot ho deprived of them without notice 
and a)/ opportunity to he heard. 

"The riyht to he heard before property is fake!/ 
or riyhts or privileges withdrawn, which hare been 
preciously loyally awarded, is of the essence of 
due process of law. It is unnecessary to recite the 
decisions in which this pr'meiple has been repeat 
edlif recoant'ed. It is enouyh to say that its himi- 
inq uhliyatiou has never been questioned in this 
court." (Italics ours.) 

In Bisek !\\ Bel la Hirer, b Fed. (2d) 904 (192b), the 
Court said: 

“There could be no cancellation (of a patent to 
an Indian) without notice to the person actually 
interested and opportunity for a hearing in refer¬ 
ence to the action proposed. Any other course 
would be without due process of law. So are ail 
the authorities." (Citing (Jarlield v. Goldsby.) 

In United States v. Mott, 37 Fed. (2d) 8G0 (1930), 
the Court said: 

“Where an executive officer, under his miscon¬ 
struction of the law, has acted without or beyond 

* 

the powers id veil him, the courts have jurisdiction 
to restore the status quo ante in so far as that may 
be done." (Citing Garfield v. Goldsby.) 

A leading case on this uuestion is found in Phila- 
del phi a Company v. Stimson, 223 L. S. 60 b (11)12), 
where a bill in equity was filed to set aside certain har- 
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bor lines in the harbor of Pittsburgh so far|as they 
encroached upon land owned by plaintiff and to re¬ 
strain the Secretary of War from causing (*riminal 
proceedings to be entered against plaintiff because of 
the occupation of land outside the prescribed jimits. 

The bill was demurred to on the ground that it was 
virtually a suit against the United States. 

While the case was decided against the plaint iff on 
its merits, nevertheless, as to the right to bring |tho bill. 
Justice Hughes, in delivering the opinion of th(.* Court 
on page bib, said: 

“If the conduct of the defendant constitutes an 
unwarrantable interference with property of the 
complainant, its resort to equity for protection is 
not to be defeated upon the ground that tluj suit is 
one against the United States. The exemption of 
the United States from suit does not project its 
officers from personal liability to persons] whose 
rights of property they have wrongfully ihvaded. 

* ' * And in case of an injury threatened]by his 
illegal action, the officer cannot claim imjnunity 
from injunction process. The principle lijis fre¬ 
quently been applied with respect to state officers 
seeking to enforce unconstitutional enactments. 

* ‘ * And it is equally applicable to a Federal of¬ 
ficer acting in excess of his authority or under an 

authority not validly conferred. 

* • 

“The complainant did not ask the court to inter¬ 
fere with the official discretion of the Secretary of 

• 

War, but challenged his authority to do the things 
of which complaint was made. 77/c suit rests upon 
the charge of abuse of poicer, and its merits must 
be determined accordingly; it is not a suit against 
the United States.” (Italics ours.) 

Where a person had obtained possession of :ji fleet 
of boats, under a lease authorized by the Secret Ary of 
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War, filed a bill in equity to restrain the Secretary 
from forcibly taking’ possession of the boats in pur¬ 
suance of an alleged conspiracy, it was held not to be 
a suit against 1 the United States, and the United States 
not a necessary party. Goltra v. Weeks, Secretary of 
War, 271 U. S. 536 (1926). In that case the Secretary 
of War, acting for the United States, leased to Goltra 
a fleet of towboats and barges on the Mississippi River. 
The lessee covenanted to operate the boats under the 
terms specified in the lease. The lease contained a 
clause of cancellation should the lessee neglect to com- 
ply with its provisions. The Secretary of War served 
notice of cancellation on the lessee because of viola¬ 
tion, and thereupon seized some of the towboats and 
barges and threatened to seize the balance. The lessee 
brought a bill in equity asking for a restraining order. 
The District Uourt entered an order restoring the fleet 
to the plaintiff, and the Circuit Court of Appeals re¬ 
versed on the grounds that the United States was a 
necessary party and could not be sued in such an ac¬ 
tion. An appeal was then taken to the Supreme Court. 
While the action of the Circuit Court was affirmed on 
the merits of the case, nevertheless, the Court dis¬ 
agreed with the Circuit Court that the United States 
was a necessary party to the bill, and Chief Justice 
Taft, cm page 544, said: 


“The bill was suitably framed to secure the re¬ 
lief from an alleged conspiracy of the defendants 
without lawful right to take away from the plain¬ 
tiff the boats of which bv lease or charter he al- 

» 

leged that he had acquired the lawful possession 
and enjoyment for a term of five years. He was 
seeking equitable aid to avoid a threatened tres¬ 
pass upchi that property by persons who were gov¬ 
ernment officers. If it was a trespass, then the of- 


















fieers of the Government should be restrained 
whether they professed to be acting' for the 
Government or not. Neither they nor thf Gov¬ 
ernment which they represent could trespass upon 
the property of another, and it is well settled that 
they may be stayed in their unlawful proceeding 
by a court of competent jurisdiction, even tjhough 
the United States for whom they may process to 
act is not a partv and cannot be made one. Bv 
reason of their illegality, their acts or threatened 
acts are personal and derive no official justifica¬ 
tion from their doing them in asserted agency for 
the Government. The point is fully covered by 
Philadelphia Company v. Stimson, 223 U. Sj(>()-">.*“ 


In 11 nbbell v. Leonard, (> Fed. Sup. 14b (d 
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June b, 1934), bondholders filed a bill against the 
Treasurer to enjoin diversion of proceeds of automo¬ 
bile licenses, praying for payment of principal and 
interest on highway bonds, on the ground that statutes 
authorizing diversion were unconstitutional a|s im¬ 
pairing obligations of contract between the bondhold¬ 
ers and the State. The Court held it was not such a 
suit against the State within the meaning of the con- 
stitutional provisions against maintenance of such a 
suit. In that case, the Court, quoting from Green v. 
Louisville I. R. Co., 244 U. S. 499, said: 

“ 4 A fundamental contention of appellants is 
that the present actions, brought to restrain them 
in respect of the performance of duties they are 
exercising under the authoritv of the Stale* of 
Kentucky, are in effect suits against the State. 
Questions of this sort have arisen many timjes in 
this court, but the matter was set at rest in Fx 
parte Young, 209 U. S. 123 * " where it 

was held that a suit to restrain a state officer'from 
executing an unconstitutional statute, in violation 








of plaintiff's rights and to his irreparable damage, 
is not a suit against the state, and that “individ¬ 
uals who; as officers of the state, are clothed with 
some duty in regard to the enforcement of the laws 
of the state, and who threaten and are about to 
commence proceedings, either of a civil or crim¬ 
inal nature, to enforce against parties affected an 
unconstitutional act, violating the Federal Consti- 
tution, ihay be enjoined by a Federal Court of 
equity from such action.” ’ We think this pro¬ 
nouncement may well be accepted by this court as 
an authoritative statement of the law based upon 
all the previous decisions of the Supreme Court.” 


In Hampton v. State Board of Kdueation of Florida, 
90 Fla. 88 (192b), Justice Whit Held quoted with ap¬ 
proval from .’)(j Cye. 910 as follows: 


“The rule which forbids a suit against state 
officers because in effect a suit against the state 
applies only where the interest of the state is 
through some contract or property right, and it is 
not enough that the state should have a mere inter¬ 
est in the vindication of its laws, or in their en¬ 
forcement as affecting the public at large or the 
rights of individuals or corporations; it must he 
ait interest of value in a material sense to the state 
as a distinct evtihj." (Italics ours.) 


In Missouri etc. Ry. Co. v. Missouri R. R. and Ware¬ 
house Commissioners, 18J U. S. 53 (1901), the State 
claimed it had a pecuniary interest in the result of the 
litigation, first, because of its possible liability for 
costs, and, second, because there might be penalties im¬ 
posed which might, if collected, pass to the school fund 
of the State, and, therefore, the Court had no jurisdic¬ 
tion to entertain the suit. Justice Brewer, on page Gl, 
said: 
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‘‘We are unable to concur in these view?). * " * 
The direct object of this suit is to obtain a decree 
ot the court commanding' the railway company to 
comply with the order of the commissioners Such 
a decree is familiar to the ordinary decrees of a. 
court of equity, and it is familiar that a court of 
equity may enforce compliance with its orders and 
decrees by penalties upon the delinquents. So 
that if this possible pecuniary result is sufficient to 
make the State the real party plaintiff it would fol¬ 
low that in Missouri the State is the real (party 
plaintiff* in every equity suit, because in every 
equity suit such penalties may be imposed. | 
“Neither can it be held that the State’s volun¬ 
tary assumption of the costs of the litigation! when 
tin* decree is adverse to the railroad commissi|oners 
makes it the real party plaintiff*. That is simply 
an incidental matter and does not determine its re¬ 
lations to the suit any more than its payment of 
the salary of the judire, fees of jurors or o^‘ any 
other expenses of the litigation. AW* are of the 
opinion, therefore, that the party named in the 
record as plaintiff* is the real party plaintiff', and 
that the voluntary assumption by tin* State of the 
costs in some contingencies of the litigation, or 
the indirect and remote pecuniary results \|diich 
may follow from a disobedience of the orde 
the court, do not make it the party to whom «• 
the relief sought enures and in whose favor 
cree for the plaintiff will effectively operate. 


rs of 
doin' 
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And on pa ire (>0 he said: I 

“It is true that the State has a governmental 
interest in the welfare of all its citizens, in |*om- 
pellinir obedience to the iejral orders of all its 
cials, and in securing compliance with all its 1 
But such general governmental interest is not 
which makes the state, as an organized political 
community, a party in interest in tin* litiira1|ion. 
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for if that were so the State would be a party in 
interest in all litigation; because the purpose of 
all litigation is to preserve and enforce rights and 
secure compliance with the law of the State, either 
statute or common. The interest must be one in 
the state as an artificial person.” (Citing Reagan 
v. Farmers Loan & Trust Co., 154 U. S. 362, 390.) 

United States v. Lee, 106 U. S. 196, was the first case 
in which the Court gave careful consideration to and 
discussed fully the reasons why certain actions appar¬ 
ently against the l nited States were not such in fact 
or in law. Mr. Justice Miller, at page 218, said as fol¬ 
lows : 

“Looking at the question upon principle, and 
apart from the authority of adjudged cases, we 
think it still clearer that this branch of the de¬ 
fence cannot be maintained. It seems to be op¬ 
posed to all the principles upon which the rights 
of the citizen, when brought in collision with the 
acts of the Government, must be determined. In 
such cases there is no safetv for the citizen, excem 
in the protection of the judicial tribunals, for 
rights which have been invaded by the officers of 
the government, professing to act in its name. 
There remains to him blit the alternative of resis¬ 
tance. which may amount to crime. The position 
assumed here is that, however clear his rights, no 
remedy can be afforded to him when it is seen that 
his opponent is an officer of the United States, 
claiming to act under its authority: for, as Mr. 
Thief Justice Marshall savs, to examine whet he > 
this authority is rightfully assumed is the exercise 
of jurisdiction, and must lead to the derision of 
the weir its of the question. The objection of the 
plaintiffs in error necessarily forbids any inquiry 
into the truth of the assumption that the parties 
setting up such authority are lawfully possessed 




of it; for the argument is that the formal siugges- 
tion of the existence of such authority forbids anv 

• • • • j • 

inquiry into the truth of tlie suggestion. 

“But why should not the truth of the suggestion 
and the lawfulness of the authority be made the 
subject of judicial investigation?” (Italics ours.) 

State of Colorado v. Toll, 2(58 U. S. 228, was a pro¬ 
ceeding to enjoin the Superintendent of the jRocky 
Mountain National Park from enforcing certain regula¬ 
tions alleged to have been beyond the power conferred 
upon him by the acts of Congress, to wit, the granting 
to one company of the exclusive right to carry in the 
park visitors by means of automobiles. The bill was 
dismissed bv the Court below, and in reversing the 
(Vmrt's action, Justice Holmes, speaking for the unani¬ 
mous Court, said at page 230: 

“The object of the bill is to restrain an individ¬ 
ual from doing acts that it is alleged that he 1 as no 
authority to do, and that derogate from the quasi 
sovereign authority of the state. Thera is nojques- 
tion that a bill in equity is a proper ranedjj, and 
that it may be pursued against the defendant'with¬ 
out joining either his superior officers oj* the 
United States.” 


Quoting further at page 232: 

“It is said, although it does not appear in the 
record, that the decision below was based upon 
Bobbins v. United States, 284 Fed. 39, in which 
these regulations were held to be justified by a ces¬ 
sion from the state. But the alleged cession is not 
in this record, and the state denies it in the! bill. 
In its argument it maintains that the acts rplied 
upon by the superintendent do not have the sjcope 
attributed to them, and asserts that if they I had 
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purported to go so far, they would have been with¬ 
out authority. The state is entitled to try the 
(/nestion . and to require the alleged grant to he 
pror<'d . As the ease ran he dealt with more satis¬ 
factorily when the exact facts are before the court, 
we go into no more elaborate discussion now. 
(Italics ours.) 


Particular attention is called to this language, “The 
state is entitled to try the question, and to require the 
alleged grant to be proved." Is it not equally appar¬ 
ent from the allegations of the bill of complaint in this 
cast* that the appellant is entitled to “try the ques¬ 
tion", and that the appellee be required to prove the 
grounds upon which the contract was annulled? In 
other words, as the Court in its concluding words says: 
“Tiie case can be dealt with more satisfactorily when 
the exact facts are before the court.” As heretofore 
pointed outjthe reversal of the action of the Court, lie- 
low merely lheans that an opportunity will be given to 
appellant to prove the “exact facts", and that appellee 
will be required to prove the “exact facts” upon which 
liis action was based. 

Truax v. "Raich, 239 V. S. 33, involved a proceeding 
to enjoin officers of the State of Arizona who were 
about to proceed wrongfully to complainant’s injury 
in enforcing an unconstitutional statute. In response 
to the defense that the action was one against the State, 
Justice Hughes said at nage 37: 


“As the bill is framed upon the theory that the 
act is unconstitutional, and that the defendants 
who are public officers concerned with the enforce¬ 
ment ofithe laws of the State are about to proceed 
wrongfully to the complainant’s injury through in¬ 
terference with his employment, it is established 
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that the suit cannot be regarded as one agaijist the 
State. Whatever doubt existed in this cljass of 
cases was removed by the decision in Ex' parte 
Young, 209 U. S. 123, 155, 161, which has repeat¬ 
edly been followed. *’ (Authorities cited.) j 

; i 

It will be seen in Wells v. Roper, infra, that the! Post¬ 
master General was acting within the “scope pf his 
duties’’ and performing an official discretion expjressly 
authorized by an Act of Congress. Furthermore, the 
contract was cancelled strictly in accordance wijtli its 
express provisions by serving ninety days notice on 
the contractor. 

In the case at bar the defendant was not acting with¬ 
in the scope of his duties, although lie did act under 
color of his office. Defendant became a trespasser by 
invading the contractual rights of the plaintiff bv an¬ 
nulling the contract, not in accordance with any <|)f its 
provisions, nor in accordance with any well-recognized 
method of cancelling contracts for cause, but arrogated 
to himself the right to determine that the plaintiff en¬ 
tered into a conspiracy with his predecessor in Office 
more than four years before, and thereupon annulled 
tlie contract without any notice to the plaintiff or giv¬ 
ing it the right to be heard in opposition thereto^ It 
was not within the scoj>e of defendant’s duties to annul 
the contract in the manner complained of, and, as here¬ 
tofore shown, this bill is brought for the purpose of 
determining the validity of his action. Plaintiff claims 
that, because of the manner in which the defendant 
annulled, it was deprived of its liberty to contract jand 
of its property, without due process of law, in violation 
of the Fifth Amendment to the Constitution. j 

It will be seen, therefore, that this is not a juiif 
against the United States and it is not a necessary 











40 


party. It is a suit against a cabinet officer, who has 
exceeded his authority and invaded the rights of the 
})laintiff by depriving it of its property and the right 
to contract without due process of law. Plaintiff is not 
attempting to have the Court control the official dis¬ 
cretion of tin* Postmaster General, but challenges his 
authority to do the things he has done. 

The United States, as an entity distinct from its 
government ,1 cannot have anv interest in having its 
lawful contracts repudiated or cancelled in an unlaw¬ 
ful manner. “The acts of an officer of the State are 
never the acts of the State unless rightful. If wrong¬ 
ful, though done in the name of and for the State, and 
under color of their offices, they are not the acts of the 

State in anv sense but arc the individual acts of the 
% 

officers." Louisville & X. R. Go. v. Bosworth, supra. 

“That which, therefore, is unlawful ' * ‘ is not 

the word or deed of the state, but is the mere wrong 
and trespass of those individual persons who falsely 
speak and act in its name." Poindexter v. Greenhow, 
supra , page iffiO. When his actions are unlawful, the 
plaintiff must proceed against the officer who falsely 
speaks for the State, and not against the State itself. 
This it has done. 

In the Uourt below, it was argued for the defendant 
that, inasmuch as he let new contracts at rates vastly 
reduced from those provided in the annulled contracts, 
the United States is greatlv interested in the outcome 
of this case and is, therefore, an indispensable party. 

In reply we ask: Did the United States have to be¬ 
come a repudiator and be stigmatized with all the 
w rong and reproach that term implies, in order to have 
its mail carried at lower rates? Could it not have ob- 


I 


41 


tallied the same results by having 1 tlie contracts can¬ 
celled in a legal manner? Could the defendant not 

i 

have sought the aid of the Court and had the contracts 
legally cancelled, if he could have proven fraud! in their 
execution? Could he not have sought the aid of the 
Court of Claims, as provided by the act, for h deter¬ 
mination of controverted questions of fact or Jaw and 
its guidance? Could the defendant not have requested 
the aid of the President, who was empowered to cancel 
any contract entered into by the United Statcjs prior 
to June 16, 1933, “for the transportation of persons 
and/or things”, under the Independent Offices Appro¬ 
priations Act (Act of June 16, 1033, 48 Stat. 305). 

Even though there had not been sufficient, authority 
in the defendant to cancel air mail contracts ini a law¬ 
ful manner, the defendant was not justified in a|tempt¬ 
ing to secure lowin' rates by exceeding his authority 
and annulling them in an unlawful manner in total dis¬ 
regard of the property rights of the carriers land in 
violation of the restriction imposed upon him jby the 
Fifth Amendment. By doing so, the defendant alone 
is responsible for the unlawful usurpation of |)ower. 
lie cannot now say that what was done was by [virtue 
of his office, and that the suit is reallv one against the 
United States. The United States has no power [to im¬ 
part to him any immunity from responsibility fjor his 
violation of its Constitution. | 

It is inconceivable that Congress intended by Sec. 
3950 H. S. to make the Postmaster General the sole 
judge—and executioner—of the guilt or innocence of 
one alleged to have violated that section, because at the 
same Congress which enacted Sec. 3950, this very sig¬ 
nificant language appears in a report of the House 
Committee on Post Offices and Post Hoads: 
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the committee believes that no officer 
of the Government could be justified in a violation 
of the law at his own option, because in Ids opinion 
he mi<dit therein* save monev to the Government. 

i. ' •. • 

Such a rule of duty once established for officers of 
the Government—the license of discretion once 
substituted for the rule of hue —and there would 
be no such thing* as accountability by the public 
servants.” (Italics ours.) (Page 8 House Re¬ 
port Xo. 28—12nd Gong. 2nd Session, Committee 
on Post Offices and Post Roads, Apr. 4, 1872— 
made pursuant to a resolution to inquire into con¬ 
tracts recently made by Post Office Department 
for the transportation of mails.) 


The appellee in this case has clearly substituted for 
the Rule of Law, what tlu* Committee Report so aptly 
calls the “license of discretion.” 


III. 

The Appellee Had No Authority to Issue the Order 

Complained of. 

In his order annulling the contract with the plaintiff, 

the Postmaster General states that lie does so pursuant 

to authoritv vested in him bv Section 3950 of the Re- 
* * 

vised Statutes and by virtue of his general powers. 

If the defendant relies on his general powers to an¬ 
nul the contract, then we challenge him to produce his 
warrant of authority, because the Supreme Court, in 
Poindexter v. Greenhow, heretofore cited, on page 288, 
said: 


“A defendant, sued as a wrongdoer, who seeks 
to substitute the State in his place, or to iustifv bv 
the authoritv of the State, or to defend on the 
ground that the State has adoped his act and ex- 
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onerated him, cannot rest on the bare assertion of 
his defense. He is bound to establish jit. The 
State is a political corporate body, can 'act only 
through agents, and can command onlv bv laws. 
It is necessary, therefore, for such a defendant, 
in order to complete his defense, to produce a law 
of the State which constitutes his commission as 
its a iron t, and a warrant for his act.” j 

In Reagan v. Farmers Loan & Tr. Co., 154 U. S. 362, 
at page 31)1, Justice Brewei*, in quoting from (funning- 
ham v. Macon & Brunswick R. R., 109 L. S. 4-io, said: 


“To make out his defense he must show (that his 
authority was sufficient in law to protect (iim.” 

L 

Under his general ])owers the Postmaster peneral 
no doubt may adopt the policy of not carrying any mail 
by air, and for that reason could cancel all sijch con¬ 
tracts. Or he mav curtail or cancel the routei cert ill- 

¬ 
cates by agreement with the private carrier,; as ex¬ 
pressly provided in the contract. Or Congress ljnav, by 
Act, direct him to purchase planes and the government 
carry the mail itself, which would require cancellation 
by the Postmaster General. Cancellation for any of 
these reasons, however, would entitle the carrier to 
proper compensation for loss of his bargain. 

The Postmaster General cannot, however, unjler his 
“general powers”, cancel a contract on grounds which 
would have the effect of penalizing the carrier and in¬ 
flicting punishment on him, at least not without mak¬ 
ing formal charges against him and giving him an op¬ 
portunity to be heard in his own defense. 

In the Twenty-ffth paragraph of the bill of com¬ 
plaint filed in this case, it is definitely alleged that: 



44 


“The defendant is {ittempting to annul all air 
mail contracts granted by his predecssor, includ¬ 
ing that held by the plaintiff, and in so doing is 
acting under the erroneous assumption that the\ 
were ail conceived in fraud and were the result of 
a conspiracy between his predecessor in office, who 
granted tin* contracts, and all the contract holders, 
to cheat and defraud the government by prevent¬ 
ing or inducting other persons from making any 
bid for carrying the mail. This action on the part 
of the defendant was taken without notice to any 
of the contracting parties and without giving to 
any of them an opportunity to be heard, and under 
the erroneous belief that he was empowered to an¬ 
nul said contracts in this manner under Revised 
Statutes 3930 (Section 432 Title 39 1*. S. (\ A.) 
which reads as follows: 


‘Xo contract for carrying the mail shall be 
made with any person who has entered, or pro¬ 
posed to enter, into any combination to prevent 
the making of anv bid for earrving the mail, or 
who has made any agreement, or given or per¬ 
formed, or promised to give or perform, any 
consideration whatever to induce any other per¬ 
son not to bid for any such contract: and if 
any person so offending is a contractor for car¬ 
rying the mail, his contract mav be annulled: 


and for the first offense the person so offending 
shall be disqualified to contract for carrying the 
mail for 5 years, and for the second offense shall 
be forever disqualified (sec. 432, title 39, I . S. 
Code).’ ” 


In the Twenty-sixth paragraph of the bill, it is also 
definitely alleged: 

“(a) Plaintiff has not entered into any con¬ 
spiracy with the defendant’s predecessor in office, 
nor with any other person at any time to cheat and 
defraud the government, or any other person, and 
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it lias committed no illegal act of anv nature in ac- 
quiring said Route Certificate, or in qperating 
thereunder, and that said Route Certificate is not 
tainted with fraud of any kind.” j 

“(])) Plaintiff has not entered, nor proposed to 
enter into any combination to prevent the making 
of anv bid for carrying the mail, nor has it made 
any agreement, or given or performed, or prom¬ 
ised to give or perform, any consideration what¬ 
ever to induce any other person not to bid for any 
contract for the carrying of mail, nor in any other 
respects has it violated the provisions of I Section 
3950 of the said Revised Statutes/’ ! 


Under the pleadings in this case, these facts as al¬ 
leged must be admitted as true. 

Because of the large amount of publicity given to the 
circumstances leading up to the execution in October, 
1.930, by former Postmaster General Walter F.| Brown, 
of the contract in question, and which were made the 
subject of a protracted investigation by the Committee 
of the Senate, chairmaned by Senator Black, and also 
have been the subject of prior investigation by! a com¬ 
mittee of the House of Representatives, this Court is 
asked to take judicial notice of the fact that the real 
reason which prompted the defendant to take such 
drastic action and annul all air mail contracts Without 
notice to the carriers, was not under any general pow¬ 
ers vested in him, but under the mistaken belief |hat he 
had authority to do so under Section 3.950 of the Re- 
vised Statutes, because of the alleged fraud of the 
plaintiff. 

Assume, for the sake of argument, that the Post¬ 
master General did think that the contracting* parties 
did some of the tilings prohibited by tin* act, and for 
that reason the contract “may be annulled”, a^id the 
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parties penalized for the “offense”. The act does not 
make the Postmaster General the sole judge of the 
guilt ot tile parties, nor permit him to impose the pen¬ 
alty provided in the act for the “offense”. The verv 

* 

tact that the act styles the conduct complained of as an 
“offense” and inflicts a penalty for committing it pre¬ 
supposes that the contracting parties can only be found 
guilty ot the* “offense" by a court of competent juris¬ 
diction alter charges are made and the parties given 
their day in Court. 

There is nothing in the act which gives the Post¬ 
master General tin* power to accuse tin* plaintiff of an 
offense—be the sole judge of its guilt—and to impose a 
penalty—all without notice* to the plaintiff and without 
giving it an opportunity to be heard. 

The Postmaster General not only takes upon himself 
to be the sole judge of the conduct of the contracting 
parties, but punishes the company by refusing to accept 
any bids for air mail contracts from it for the next five 
vears. 

If the Postmaster General did in fact have the right 
to annul tor the reasons specified in the act and impose 
punishment for the “offense” he thought was com¬ 
mitted, certainly his action would be subject to review 
by the courts in order to determine whether or not an 
“offense” as charged was in fact committed. Any 
other construction of the act would make it unconsti¬ 
tutional as being against the provision prohibiting 
bills of attainder. (Infra V.) 

A cabinet officer has no special power to determine 
for himself whether or not contracting parties are 
guilty of fraud in the procurement of their contracts, 
especially those which have been awarded by his pro- 
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decessor and satisfactorily performed over a loni** 
period of years. 

Cancellation for fraud is judicial function which the 
Courts will jealously guard against encroachment by 
the executive. j 

Xote what Justice Taft and Justice McReynolds said 
in this regard in the case of Goltra v. Weeks, 2)71 U. S. 
536, heretofore cited. 

Justice Taft, on page 549, said: 

I 

“Much has been said on behalf of the Iflovern- 
ment with reference to the special power o'|f a gov¬ 
ernment officer to act in such a case and [without 
judicial assistance forcibly to repossess hii|nself of 
government property, which we might find it dif¬ 
ficult to agree with but which it is unnecessary for 
us to consider.’’ 

i 

i 

In reference to this special power of a government 
officer, Justice McReynolds, in the opinion he filed in 
the case, said, on page 551: 

“As a fitting climax to the high-handed mea¬ 
sures pursued by the officer, special counsel for 
the United States appeared at our bar and gravely 
announced—‘Where the executive power h<jis pro¬ 
nounced its finding or judgment within its proper 
sphere of action, a judicial judgment is not neces- 

sarv to the enforcement of the executive one, for 
% 

the reason that all the compulsive power of the 

government is in the executive department and 

mav be exercised bv it in execution of its own 
* •> 

processes and judgment, just as it is exercised by 
it in the execution of judicial process and judg¬ 
ment.’ ” 

In comment, Justice McReynolds said: 

i 

“It is easv enough for us to smile at such, siulj , 
but, unfortunatelv, the evil effects are not dis- 

* ' i 
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sipated by gentle gestures. There should he con¬ 
demnation forceful enough to prevent repetition 
so long as men have eges to read." (Italics ours.) 


In referring to this arbitrary action on the part of 
the Secretary of War, Justice McReynolds also said, 
on page 551: 

“An army officer, having inflated himself into 
judge and executioner, decided that a fleet of low- 
boats and! barges lying in the Mississippi River at 
St. Louis ought no longer to remain in the custody 
of a private citizen who held possession ot them 
under a sblemn lease and contract of sale from the 
United States, and who in order to make them op¬ 
erative, had expended upon them forty thousand 
dollars of his own money. Then, waiting until a 
Sunday arrived, he proceeded to grab the vessels 
by force hnd endeavored to run them beyond the 
jurisdiction of the Court. 

“Action like that is familiar under autocracies, 
but the prevalent idea has been that we live under 
a better svstem.'’ 


These statements of Justice McReynolds apply 
equally well to the defendant in this case, and of him 
it can justlv be said: The Postmaster General, having 
inflated himself into accusor, judge and executioner, 


decided that his predecessor in office entered into an 
unlawful conspiracy with the contracting parties to 
cheat and defraud the government, and then without 
notice to any party in interest, and without giving the 
contracting parties an opportunity to be ■ heard, an¬ 
nulled the contract rights of thirty-four companies, in¬ 


cluding that Of the plaintiff in this case, and deprived 
them of the right to carry air mail throughout the 
country, which they had been doing to the entire satis¬ 
faction of the Postmaster General for a period of 
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more than four vears, and thereby caused great do- 
struction in property values. Then, wlien he cjecided 
to re-let the contracts and advertised for new bjids, lie 
increased the damages suffered by depriving the plain¬ 
tiff of its right to contract, by refusing to allow those 

whose contracts he unlawfully annulled in this arbi- 

* 

trary manner, to bid upon any additional contracts for 
the next five years on the ground that that was the 
penalty provided in the law which necessarily fo lowed 
his unlawful act. j 

We fully agree with Justice McReynolds wl|en lie 
said: “Action like that is familiar under autocracies, 
but the prevalent idea has been that we live under a 
better system.” 

Under the Fifth Amendment, providing that no per¬ 
son shall be deprived of property without due process 
of law, the President is without power by an executive 
order to declare void a contract legally enterecjl into 
between a citizen and a duly authorized representative 
of the government. United States Harness Uo. v. 
Graham et ah, 288 Fed. 929 (1921), District Point 
X. I)., W. Va. In that case the plaintiff had entered 
into a contract with the United States for the purchase 
of certain harness, saddles and other equipment, and 
part of the goods were delivered to the plaintiff.! The 
President thereafter issued an executive order declar¬ 
ing the contract void, and directed the Secretary of 
War to take sufficient force to occupy the premises of 
the plaintiff and take possession of the goods sold by 
the United States to the plaintiff. A bill in equity 
was filed to restrain such action. The Court, on 
92)4, said: 


“Is the citizen to be denied his right of inter¬ 


vention and protection from the judiciary .* 


1 >age 


a 


id;) 
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because the President lias signed a paper that 
would strike down the chinned vested legal prop¬ 
erty rights of a citizen? 

“Can contracts alleged to have been legally en¬ 
tered into between citizens and dulv author’zed 
representatives of the government be declare*! 
void by the President without resort to the judi¬ 
ciary and an opportunity being given those chinn¬ 
ing vested rights thereunder to be heard? 

“I do not think so." 


In Interstate Commerce Commission v. L. X. P. 
Co., 12:27 U. S. 88 (191.*5), in replying to the claim that 
the Commission's order made without substantial sup¬ 
porting evidence was conclusive, the Court, at page 91, 
said: 

“A finding without evidence is arbitrary and 
baseless. And if the government’s content ion is 
correct, it would mean that the Commission had a 
power possessed by no other officer, administra¬ 
tive body, or tribunal under our government. It 
would mean that where rights depended upon 
facts, the Commission could disregard all rules of 
evidence, and capriciously make {hidings by ad¬ 
ministrative fiat. Such authority, however benefi¬ 
cently exercised in one case, could be injuriously 
exerted in another; is inconsistent with rational 
justice, and comes under the Constitution's con¬ 
demnation of all arbitrary exercise of power. 

“In the comparatively few cases in which such 
questions have arisen it has been distinctly recog¬ 
nized that administrative orders , quasi-judicial in 
character . are void if a hearing was denied; if 
that granted was inadequate or manifestly unfair; 
if the finding was contrary to the ‘indisputable 
character of the evidence.’ ” (Italics ours.) 

“But whether the order deprives the carrier of 
a constitutional or statutory right; whether the 
hearing was adequate and fair, or whether, for 
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any reason, the order is contrary to law,—are all 
matters within the scope of judicial power. 

In Southern Railway Co. v. Virginia, 290 U. S. 190 
(19.1)), the Supreme Court held that an act authoriz¬ 
ing an administrative officer to eliminate gradej cross¬ 
ing’s when, in his opinion, he deemed it was necessary 
for the public safety, and which did not provide notice 
for hearing to the company, and provided no means of 
reviewing the officer's decision, was a violation of tin' 
due process clause of the Fourteenth Amendment. 

If the defendant wanted to lx* fair in his treatment 
of tin* plaintiff, he should have filed a hill in equity to 
have the contracts declared null and void. 

Or, should the Postmaster General desire m< re ex¬ 
peditious action, he had a perfect right to Iransi lit for 
prompt decision to the Court of Claims under an act 
which provides: 


“When any claim or matter is pending in any 
of the executive departments which involves con¬ 
troverted questions of fact or lair , the head of 
such department may transmit the same, with the 
vouchers, papers, documents and proofs pertain¬ 
ing thereto, to the Court of Claims and the same 
shall be there proceeded in under such rules as 
the court may adopt. When the facts and conclu¬ 
sions of law shall have been found, the Court shall 
report its findings to the department by wl ich it 
was transmitted for its guidance and actjion." 
(Italics ours.) (See 28 U. S. (’. A. 254.) 

j 

This contract was signed in October, 1930, by A\|’alter 
F. Brown, the then Postmaster General, wit! full 
knowledge of President Hoover, and probably of all 
of his cabinet. 

It was signed after numerous conferences held in 




May and June, 1930, between Postmaster General 
Brown and a number of the carriers, who later re¬ 
ceived contracts, and which conferences have been dis¬ 


paragingly referred to as 


‘‘spoils conferences" by dis¬ 


gruntled parties. 


Xowhere has it ever been claimed that Postmaster 
General Brown ever received any personal advantage 
from anv of these contracts or that he acted other than 
what he thought was for the best interests of the gov- 
eminent in calling together the air mail contractors 
for consultation. 


In reference to these conferences, we ask the Court 
to take judicial notice of what Senator White, on the 
tloor of the Senate, on April 127, 1934 (see Congres¬ 
sional Record, Vol. 78, Xo. 92, page 7761), very right- 
full v said: 


"Those meetings were not secret. They were 
not furtive. They were open. They were ’notori¬ 
ous. They were public. Why, Mr. Pres dent, the 
aviation journals of the country and the press ot 
the countrv carried notice to all our citizens ot the 
essential facts of those meetings and of the pur¬ 
poses of those meetings. Everyone interested in 
aviation knew of them. A record was made and 
preserved in the files of the Department of those 
meetings, of the discussions, of the agreements 
reached, and of the failures to reach agreements." 


And on page 7762 said: 

“Mr. President, 1 denv that there was fraud. 

For 4 years this situation had existed. For 4 
*> 

years it had been known to committees of the Con¬ 
gress of the United States; it had been known to 
the Members of the Congress. These contracts 
had been under inquiry yearly by the Committees 
on Appropriations of the House and of the Sen¬ 
ate, and the facts were known to them. The facts 


in connection with these contracts had bepn the 
subject of a special investigation by a committee 
ot tlie House of Representatives. The contracts 
and the payments thereunder had been sanctioned 
by the Comptroller General of the United States 
every time he gave approval to a payment jcalled 
for by their terms. I 


“Mr. President, these contracts had continued 
unchallenged for 10 months after the presejnt ad¬ 
ministration came into power. They were unchal¬ 
lenged on the 30th dav of Januarv of this! vear, 
when the Postmaster General, testifying before 
your select committee, said that he had nrjt dis¬ 
approved any contract, and that we were war- 
ranted in the assumption that that fad fire Jo art 
on his part micjht he considered an approval of 
them. (Italics ours.) 

“Yet 6 days thereafter, after the lapse of 4 
years of sanction, after the lapse of 4 yoarsji dur¬ 
ing which the United States had been operating 
under these contracts and the people had | been 
profiting thereby, they were ruthlessly Struck 
down, in my view struck down in violation oj* law, 
in outrage on fair play, and in defiance of Ameri¬ 
can tradition. ” 


It is inconceivable that, under such a state of facts, 
a cabinet officer of a succeeding administration can, 
without making charges of anv kind against the car¬ 


riers, or giving them any opportunity to be heard, 
ruthlessly, and without a moment’s warning, 4 nl111 ^ 
these contracts, legally entered into by his predecessor, 
and deprive their holders of such valuable property 


rights and privileges and cause such extreme penalties 
to be inflicted, as provided by the act. 


“A contract procured through fraud is void¬ 
able, not void, and unless tainted by illegality or 
contrary to public polity it may be subsequently 






ratified. Fraud when charged must he proved and 
is not presumed. Where fraud may even he found 
to exist in the making of a contract, it inav not he 
avoided on that ground if, after knowledge of the 
fraud, the public body accepts and retains the 
property delivered under the contract. This rule 
applies to public corporations, the same as to 
private* individuals. It is the duty of all parties 
who have been induced to enter into the making 
of an executory contract for the purchase of prop¬ 
erty, through fraud, if tliev desire to avail them- 
selves of such objection, to act upon the first op¬ 
portunity and rescind it by repudiating its obliga¬ 
tions and restoring whatever lias been received 
under it immediately upon discovering the alleged 
fraud. If they delay acting, and retain the prop¬ 
erty delivered beyond a reasonable time to act, or 
accept performance after such discovery, they are 
held to have ratified the contract and waived ob¬ 
jections to it. Such a contract is not void but is 
simply voidable at the option of a party defrauded 
and requires affirmative action on his part to re¬ 
lieve himself from its obligations." (Law of Pub¬ 
lic Contracts, Donnelly, Section bS.) 


The bill alleges that the government accepted ser¬ 
vice under the contract in question for a period of 
more than fpur years. The pleadings show that this 
service was to the entire satisfaction of the Postmaster 
General. 

We do not denv the right of the government to have 
this contract annulled on the ground of fraud, after it 
is proven. We do deny most emphatically that the 
Postmaster General can be the sole judge of that fraud 
and annul on that ground. We submit that it is his 
dutv, if lie thought the contract was tainted with fraud, 
to promptly proceed in the courts or the Court of 
Claims for the necessary relief. 
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Furthermore, Congress has given to the President 
of the United States full and complete power to can¬ 
cel am* contract entered into bv the United States 

* *• i 

prior to June 16, 1933, for the transportation of per¬ 
sons and or things. The act giving that power, how¬ 
ever, not only requires sixty days notice of a public 
hearing to be given, but provides a method of deter¬ 
mining damages and appropriates money in payment 
thereof. 

We refer to the Independent Offices Appropriations 
Act (Act of June 16, 1933, c. 101, Sec, 5, 48 Statj 30b; 
41 U. S. C. A. Sec. 24a) which provides; j 

**Cancellation of contracts for transportation; 
compensation. Whenever it shall appear to the 
President, in respect of any contract entered into 
by the United States prior to June 16, 1933, for 
the transportation of persons and/or tilings] that 
the full performance of such contract is ii(jt re¬ 
quired in the public interest, and that modification 
or cancellation of such contract will result inj sub¬ 
stantial savings to the United States, the If resi¬ 
dent is hereby, upon giving sixty days’ notice and 
opportunity for public hearing to the parties to 
such contract, authorized in his discretion, <jn or 
before April 30, 1935, to modify or cancel such 
contract. Whenever the President shall modify 
or cancel any such contract, he shall determine 
just compensation therefor; and if the amount 
thereof, so determined by the President, is un¬ 
satisfactory to the individual, firm, or corpora¬ 
tion entitled to receive the same, such individual, 
firm, or corporation shall be entitled to receive 
such portion thereof as the President shall deter¬ 
mine and shall be entitled to sue the United Spates 
to recover such further sum as, added to said [por¬ 
tion so received, will make up such amount as will 
be just compensation therefor, in the manner pro¬ 
vided for by paragraph 20 of section 41 and sec¬ 
tion 250 of Title 28 * * 
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IV. 

Appellant is Not Attempting to Control the Discre¬ 
tionary Acts of the Postmaster General, Nor to 
Interfere With the Carriage of the Mails. 

Wo do not deny that, under the Constitution, ('on- 
gross has the power to establish post offices and post 
roads, and that this power lias been conferred by (’en¬ 
gross upon the Postmaster General. 

Congress and the Postmaster General have full and 
complete authority over the carrying of the mails and 
can determine who shall carrv them and how tliev shall 
be carried. There can be no doubt that both Congress 
and the Postmaster General could prohibit any mail 
from being carried bv aircraft, regardless of anv con- 
tract the carrier may have with the Government, upon 
payment of just compensation. 

If the policy of carrying the mail by aircraft is 
changed, either by an Act of Congress or an executive 
order forbidding the mail to he carried in that manner, 
there can be no doubt that such carriers having con¬ 
tracts could not insist upon mail being delivered to 
them for transportation. Such is the doctrine in Wells 
v. Koper, 246 l\ S. 525 (1918), relied upon by the de 
fondant. But the question of compensation or dam¬ 
ages for the breached contract would still remain. 

The Courts would not have any jurisdiction either 
over an Act of Congress or the authority of the Post¬ 
master General to enforce the government to allow the 
carrier to transport mail by aircraft because, in that 
case, it would be an interference with the discretion or 
judgment of the Post master General. Such proceed¬ 
ing would be an unlawful interference bv the Courts 
with a legislative or an executive function, and the 




Courts will not substitute their judgment for the judg¬ 
ment either of Congress or of the executive. 

This rule does not apply, however, where a cabinet 
officer forbids the carrying of the mail, not by reason 
of a change of policy, but merely because he thinks the 


carrier has been guiltv of a crime in securing |his con- 

V ’ % v' 

tract. I 


There is no provision in the contract now before the 
Court which could be interpreted to justify tlije plain¬ 
tiff in anv wav interfering with the Postmaster Gen- 
eral’s full and complete authority over the mails. 

The defendant has argued that the mail is the prop¬ 
erty of the United States and for plaintiff to insist 
upon carrying the mail under its contract would he an 
unlawful interference with the property of the United 
States. 

Plaintiff is not attempting in any way to interfere 
with the orderly transportation of the mail.I It is 
merely attempting to compel the Postmaster (jieneral 
to rescind his unlawful order whereby plaintiff jvas de¬ 
prived of a contract with the United States, iij which 
the plaintiff has a vested right, and which cannot be 
taken away from it except by due process of law. 


How can it be said there is an unlawful interference 
with the property of another when one is jnerely 
seeking to prevent a government officer from (taking 
his property without due process of law and ejeprive 
him of a contract which the government officer hgreed 
he should perform under penalty of even having a 
bond forfeited in case of failure to perform? 

The purpose of this suit is to determine whether or 
not the act of cancellation was lawful. We contend we 


have a right to be heard on that question before the 
severe penalties following cancellation are imposed 
upon the plaintiff. 
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By the express provision of the contract, the Post¬ 
master General can noon sixtv (lavs' notice increase, 
diminish or modify the service and make such adjust¬ 
ments in the compensation of the carrier as he may 
deem proper. In case of willful neglect on the part of 
the contractor, he can cancel it provided forty-five 

(lavs' notice is given to the holder to show cause whv 

» * 

the certificate should not be cancelled. 

Under that contract, and his general powers, the 
Postmaster General can regulate the amount of mail to 
ho carried and give to tin* plaintiff as much or as little 
mail as he desired, or he could so divert the mail that 
the plaintiff would obtain none to carry, lie could 
also have requested the President to cancel the con¬ 
tract, as he is expressly authorized to do, by tin* Inde¬ 
pendent Offices Appropriations Act above referred to. 

Therefore, there was no legal nor practical reason 
why the Postmaster General should take upon himself 
to annul the contract in question on the grounds of 
fraud and especially without giving the carrier an op¬ 
portunity to be heard. 


The executive officers of the government having 
charge of the enforcement of the contract must pro¬ 
ceed to cancel in accordance with the express terms of 
the contract, if promises of the government are ever 
binding,—and we think they are. If they proceed to 
cancel because of change of policy or by express au- 
thoritv of Congress, thev must do so with full regard 
to the rights of the contracting parties and provide 
proper compensation for the loss incurred by the 
carrier. 


We desire to stress most strenuously the difference 
between the annulment of a contract by a cabinet of¬ 
ficer because of change of policy or by express act of 
Congress, and annulment because of fraud. 
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In the former case the parties could sue on It he con¬ 
tract and collect any unpaid balance due for ]jast per¬ 
formance. The contractor could also probably obtain 
damages for loss of his bargain. j 

In the latter case suit could not be brought ojn a con¬ 
tract for any balance due for part performanccj (which 
in this case amounts to approximately $(30,000). 
Crocker v. United States, 240 U. S. 74 (19l|6). In 
addition thereto, the offending party would be|subject 
to suit by the government for damages for excessive 
payments, if any. Furthermore, the fraudulent party 
would be subject to suffer penalties prescribe^ bv the 
act, viz., it could not bid for mail contracts tor five 
years, which is a very severe penalty for a company 
equipped particularly for that purpose. 

We claim the right to have the order complained of 
rescinded and the contract restored to good standing, 
thereby relieving the plaintiff of the penalties which, 
under the law, attach to a carrier having a mail con¬ 
tract annulled for fraud. j 

This annulment order should be rescinded even 
though the defendant has the right to give sixtV (lavs’ 
notice to diminish the service prescribed, or to divert 
all mail from the route serviced, and make such ad¬ 
justments in the compensation of the carrier as the 
defendant may deem proper. 

The order should be rescinded even though the Presi¬ 
dent has the right to cancel the contract on sixty (lavs’ 

* . . . * i 

notice and opportunity for public hearing to the| plain¬ 
tiff, as provided in the Independent Offices Appropria¬ 
tions Act. Whenever contracts are cancelled iunder 
that act, the contracting parties are entitled td their 
just compensation, and no penalties are inflicted 'which 
prevent the plaintiff from bidding on future air mail 
contracts. 
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The contract and the acts under which it was au¬ 
thorized provide that it can he cancelled, but notice 
must be given. 

The act authorizing the Postmaster General to sub¬ 
mit to the Court of Claims controverted questions of 
fact or law provides that notice must be given. 

The act authorizing the President to cancel any and 
all contracts for transportation of persons and or 
tilings requires that notice must be given , and compen¬ 
sation provided for. 

The whole of our jurisprudence is based on the 
theory that before any person can be deprived of his 
property or found guilty of an offense, notice must be 


given. 

Vet, notwithstanding these manifest requirements 
of the law, the defendant arbitrarilv and illegallv an- 
nulled the contract in question without giving: any 
notice to the contracting parties or even anv intima- 
tion of his intention, acting solelv on the tlieorv that, 
in his judgment, the plaintiff was guilty of a fraud in 
securing the contract. This action of the defendant 
is particularly damaging in this case because of the 
provisions of the act which penalize the carrier by 
prohibiting it from bidding on any mail contract for 
the next five years, and thereby preventing it from 
using its facilities, which were especially adapted for 
carrving the mail. 

This action of the defendant, we submit, was arbi- 


trarv within the meaning of the decisions. 

The term “arbitrarily” means without fair, solid 
and substantial cause, that is, without cause based upon 
the law. Thomas v. Mills (Ohio) 157 X. K. 488-41)1 ; 
United States v. Lotempio, \Y. 1). Court of Xew York, 
58 Fed. (2d) 358-359 (1932). 
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In the Lotempio case the Court, at page 35S, says: 


“The question is what constitutes ‘arbitrary’ 
exercise of authority. There are various defini¬ 
tions of the word. As applied to this lease, it 
means the decision ot a commissioner counter to 

the law as applicable to the case at bar.” j 

I 

In People ex rel Ilultman v. Gilchrist, 188 X. V. S. 
61, the Court said: 

“Mandamus will not lie to compel performance 
ol a power, the exercise of which lies in [lie dis¬ 
cretion of the officer against whom the writ is 
sought, but if his action is arbitrary, tyrannical, 
or is unreasonable, or is based upon false informa¬ 
tion, the relator may have a remedy to right the 
wrong: which he has suffered. ‘Arbitrary’ being; 
defined as not governed by any fixed rules or 
standards. ’’ I 

i 

We submit that the defendant had no authority to 

• 

issue the order complained of and that plaintiff’s ob¬ 
jection thereto was not an attempt to control the dis¬ 
cretion of the Postmaster General, nor in any wav to 

• • 

interfere with the United States mail. 

We further submit that any right cxereisetj by a 
government officer, in violation of the law j|md in 
derogation of the rights of others, is an arbitrary exer¬ 
cise of authority which the Courts will judicially (resist. 
That when the public officer attempts to deprive the 
person of property rights, including his liberty to con¬ 
tract, without notice and an opportunity to be heard, 


that officer is guilty of violating the Fifth Amendment 
to the Constitution, which prohibits the taking pf lib¬ 
erty and property without due process of law. 

Neither this Court, nor other courts of the United 
States, have hesitated to control by injunction thje acts 





oi' administrative officers when beyond the scope of 
their statutory authority, or to compel by mandamus 
acts clearly required by law. Instances where the 

Courts have so acted mav be found in the following 

% *• 

cases : 

United States ex Rel. v. Cortelvou, 26 App. 1). C. 
298. 

Work v. Mason, 55 App. J). C. 349. 

Work v. Read, 56 App. I). C. 72. 

McCarl v. (’ox, 56 A j »p. I). C. 27. 

McCarl v. Pence, 57 App. I). C. 159. 

Wilbur v. Wold, 58 App. 1). C. 347. 


Brooklyn Daily Eagle v. Voorhies, Postmaster, 1^1 
Fed. 579, was an equity proceeding to restrain the post¬ 
master in Brooklyn from refusing to accept as second- 
class mail matter editions of the paper alleged to con¬ 
tain a lotterv advertisement. It was contended bv the 
• • 


respondent that the suit sought to control the discre- 
tionarv acts of an administrative officer, in granting 


the injunction the Court, at page 581, said 


in part: 


“* * * there would seem to be no question 

that the United States courts have the authority 
under the statutes and constitution to determine 
whether or not the Postmaster General or the 
postmaster of Brooklyn is acting within the au¬ 
thority given them by act of Congress (for they 
have no other authority) in administering the of¬ 
fices which they hold and in carrying out the pro¬ 
visions of those statutes. School of Magnetic 


Healing v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 
33, 47 L. Ed. 90; Houghton v. Payne. 194 V. S. 88, 
24 Sup. Ct. 590, 4 L. Ed. 888; Bates Guild Co. 
v. Payne, 194 U. S. 106, 24 Sup. Ct. 595, 48 L. Ed. 
894. Such a determination also involves passing 


upon the statutes themselves, i. <\, as to whether 
they as a matter of law cover the facts of the par- 
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i 

ticular case. School of Magnetic Healing v. Mc- 
Annultv, supra, at page 107 of 187 U. S.|, 23 Sup. 
Ct. 33, 47 L. Ed. 90.” " 


See also Xoble v. Union River Logging* Co., 147 U. S. 
165; Lipke v. Lederer, 259 U. S. 557. j 

In Masses Pub. Co. v. Patten, 244 Fed. 53j3, a case 
somewhat similar to Brooklyn Dailv Eagle v. Voorhies, 
supra, Judge Learned Hand, in granting a preliminary 
injunction against the postmaster of New Yojrk City, 
said at page 537 : j 


i 

“It is well settled that this court has jurisdic¬ 
tion to review the act of the postmaster (citing au¬ 
thorities). If it appears that his proposed official 
course is outside of the authority conferred upon 
him by law, the court cannot escape the 
so deciding, just as in the case of any othei 
istrative officer.” 


duty of 
admin- 


See also Gulf etc. R. Co. v. Davis, Secretary of War, 

2(1 Fed. (2d) {«(), Affd. 31 Fed. (2d) 109. 

It is almost impossible to conceive of an act of an 
administrative officer, purporting to be done pursuant 
to Act of Congress, which does not in some Wav or 
other affect the interest of the United States. But, as 
pointed out by Justice Miller in United States v. Lee, 
supra, if the mere assertion that the administrajive of¬ 
ficer is acting on behalf of the United States, i. jc., that 
the United States is the principal, and hence tjie real 
party in interest, is to stop all further inquiry !by the 
courts, then “In such cases there is no safety ijor the 
citizen,” and we have truly become a Government of 
men, not a Government of law. 

I 

Perhaps as complete an answer as can be fojmd to 
the objections raised by the appellee in the Coilrt be¬ 
low is contained in the opinion of Judge Sanborn in 










Magruder v. etc. Ass'n, *219 Fed. 72. That case 
arose out of a water storage and land reclamation pro¬ 
ject under the Act of Congress of June 17, 1902 (32 
Stat. j). 388, c. 1093). An injunction was sought (and 
granted bv the Court below and sustained bv the Cir- 
cuit Court of Appeals) to restrain the representatives 
of the Secretary of the Interior from seeking to collect 
charges alleged to be illegal, from depriving applicants 
of the use of water, and otherwise to prevent a breach 
of the contract made between the United States and a 
Water Users' Ass hi on behalf of its various members. 
The Court said at page 77: 

“It is a question of law whether the proposed 
destruction of the homestead rights and water 
rights of 1 the shareholders, and the refusal to per¬ 
mit them to use the waters of the project because 
they do not pay the charges alleged to be illegal 
is or is not authorized by law. And a decision of 
a question of law by the officers of the executive 
department is never conclusive upon the courts. 
(Cases cited.) 

“It is the function and duty of the officers of the 
judicial department of the United States, a func¬ 
tion and dll tv which tliev mav not renounce, to 
* • • 

exercise their own independent judgments in the 
determination of the questions whether or not acts 
of executive officers are authorized by law, even 
though such officers have already decided the ques¬ 
tions. (Cases cited.) The facts stated in the 
amended complaint were ample to invoke the 
jurisdiction of the court below to determine the 
question whether or not the defendants were au¬ 
thorized by law to collect the charges it was al¬ 
leged tliev demanded, and whether or not tliev 

were authorized bv law to destrov the water rights 

• * 

and homestead rights for the failure of their own¬ 
ers to pay these charges. 








“Another objection to the complaint isjthat it 

evidences a cause of action against the lUnited 

States. Tliis contention is presented in numerous 

forms, such as that the defendants are the lofficers 

of the United States and their acts are the acts 

of the United States, that an injunction gainst 

their acts would constitute an interference with 

the use and possession of the property of the 

United States, the water of its reservoir, and 

would compel specific performance of its contracts. 

If the acts of the defendants done and threatened 

were authorized bv law, tliev might be the acts of 

the United States against which a court of equity 

would grant no relief, tbit if the averments of 

the complaint are true, and in deciding tli^* qnes- 

tion now under consideration tliev must be as- 

* 

sumed to be so, these acts are unauthorized by and 
contrary to law. Tliev are, therefore, not t ie acts 
of the United States, and a suit to enjoin their 

United 
rty, or 
con- 
United 


performance is not a suit against the 
States, or a suit to interfere with its prop; 
a suit to compel specific performance of i 
tracts. It is a suit to enjoin officers of the 
States from unlawfully interfering with ^nd di¬ 
verting its water from those persons lawfijily re¬ 
ceiving and entitled to receive it, from unlawfully 
preventing the United States from discharging its 
duties and performing its contracts, to the irrepar¬ 
able injury of the plaintiff and its shareholders. 
That an executive officer is committing or about to 

commit acts unauthorized bv or in violation of 

% 

law, to the irreparable injury of the property 
rights of the plaintiff, is a good cause of 
against such officer for injunctive relief, 
against him for such a cause is neither a suit 
against the United States nor is it, or the injunc¬ 
tion against such acts of the officer, objectionable 
either on the ground that it interferes wiih tin 
property of the United States, or its posst 
or compels the specific performance of it 
tracts by the latter. (Cases cited.) ” 


act ion 
\ suit 


‘ssion, 
s con- 
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In United States v. Uortelyou, supra, this Court 
found no difficulty in deciding that the suit was not one 
against the United States, nor in declining to permit a 
postmaster general to hide his unlawful acts behind 
the asserted ,shield of “Sovereignty", even though the 
matter at issue involved the mails of the United State*. 
At the instance of private citizens of the town of Las 
Vegas, New, Mexico, mandamus issued to the Post¬ 
master General compelling him to reopen and maintain 
a post office because, in the opinion of the Court, he 
had acted beyond the scope of his statutory authority 
in closing it. (Note: A writ of error issued to tin* 
United States Supreme Court, but the case was dis¬ 
missed on mjotion of the Solicitor General, 201 U. S. 
649.) 

V. 


The Disqualification of Appellant to Bid Upon a Con¬ 
tract for Carrying the Mail, in the Absence of a 
Judicial Determination That it has Violated Sec¬ 
tion 3950 R. S., is in the Nature of a Bill of At¬ 
tainder. 

It is important to keep in mind that appellant had 
no hearing before the Post Office Department, that 
there has been no judicial determination of its guilt 
or innocence, while upon the admitted facts of its bill 
of complaint it has not violated any of the provisions 
of section 3950. This presents the situation of an inno¬ 
cent contractor debarred from engaging in the busi¬ 
ness for which it was organized, and in which large 
sums of money have been invested (R. pps. 7, 8), for 
a period of five years. 

Appellant has been condemned without a hearing. 
The presumption of innocence, which is a basic prin- 




ciple of American law, has been ignored. The jaction 
of the appellee is not only contrary to the orderly proc¬ 
esses of law, but it is also contrary to the policy jo f the 
Government theretofore. In Yol. 33, Opinions of the 
Attorney General, at page 453, there is an opinion by 
the then acting Attorney General which merits consid¬ 
eration. A firm of contractors, against which the Gov¬ 
ernment had brought suit for damages growing out of 
alleged wrongful acts incident to construction contracts 
during the World War, was awarded a contract bv the 
Veterans Bureau for the construction of a hospital. 
The Attorney General was asked if the pendei cy of 
this suit on the alleged previous improper conduct of 
the contractor was sufficient justification for rejecting 
its bid. While replying that the contracting officer had 
a right to reject even the lowest bid, should he find that 
the bidder was not responsible, the opinion states: 

“* * * But the mere fact that tin* Govern¬ 

ment has brought suit against a corporation charg¬ 
ing it with wrong in the performance of prior con¬ 
tracts is not of itself sufficient to compel ti e re¬ 
jection of any and all bids for future Government 
work submitted by such corporation. In 11 1 isj con- 

fact 
•on rt 


nection 1 wish to call to vour attention the 
that this suit lias not as vet been tried and no 
of competent jurisdiction has passed upoij tin 
facts therein charged.” 


In other words, the presumption of innocence 
prevails until a court of competent jurisdiction! 


]Kissed upon the facts, and no right exists to rejfct a 


still 

has 


bid merelv because a contractor has been charged 


improper conduct or violation of law. The action of 
the appellee is so clearly contrary to the principle an¬ 
nounced in this opinion of the Attorney General Ithat 


with 
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it necessarily shocks the conscience of all fair-minded 
persons, and, of course, strikes at the root of the “Rule 
of Law.” 

If merely on the initiative of the Postmaster General 
a contract may be annulled without any judicial de¬ 
termination of guilt, and as a result thereof a contrac¬ 
tor may be forbidden for a period of live years to bid 
on other contracts for carrying the mail, then the law 
which would seek to justify such a procedure is clearly 
in the nature of a bill of attainder. 

In Cummiings v. Missouri, 4 Wall. 277, Justice Field 
defined a bill of attainder, at page .‘>23, as “A bill of 
attainder is a legislative act which indicts punishment 
without a judicial trial.” The punishment inflicted 
need not be corporeal; it may relate to property, for, 
as was said by Chief Justice Marshall, in Fletcher v. 
Peck, (j Crunch 138: “A bill of attainder mav affect 
the life of an individual, or may confiscate his prop¬ 
erty, or may do both.” The property referred to is 
not necessarily physical or real property, but may be 
the property right to engage in business or a profes¬ 
sion. 

In Cummings v. Missouri, supra, a statute of Mis¬ 
souri provided that no person could be a qualified voter 
“who has ever been in armed hostility to the United 
States or to the lawful authorities thereof or to the 
government of this State”, and it further provided that 
a person suffering from the disability indicated could 
not act as a professor or teacher in any educational 
institution or in any common or other school, nor could 
he hold property in trust for the use of any church,, 
religious society, or congregation. The Reverend Mr. 
Cummings, a priest of the Roman Catholic Church, 
was indicted and convicted in the Circuit Court of Pike 











County “of tlie crime of teaching and preaching fn that 
month as a priest and minister of that religions de¬ 
nomination without having first taken the oath pro- 
scribed by the constitution of the State.” His Convic¬ 
tion in the lower Court was set aside by the Supreme 
Court, which held that the law in question was in the 
nature of a bill of attainder. 

See also Ex Parte Garland, 4 Wall. 333; Pierce 


v . 


rU 


nited 


Carskadon, 16 Wall. 234; and Johannessen v. C 
States, 225 U. S. 227. 

In Ke De Giacomo, 12 Blatchf. 391 ( Fed. Cas. Xo. 
3,747), Judge Blatchford said: 


“A l)ill of attainder is defined to be ‘a legisla¬ 
tive act which inflicts punishment without a judi¬ 
cial trial’, where the legislative bodv exercises the 
office of judge, and assumes judicial magistracy, 
and pronounces on the guilt of a party without any 
of the forms or safeguards of a trial, and fixes the 
punishment.” Cummings v. Missouri, 4 Wall. 323. 

I 

The foregoing is exactly what Sec. 3950 R. SL pur¬ 
ports to do; that is to say, it permits the annulment or 
confiscation of a property right, to wit, a contract, 
without a judicial trial, and inflicts the punishment, to 
wit, a prohibition against bidding on other contracts 
for a period of five years, without a judicial triaj, and 
permits an individual, to wit, the Postmaster General, 
to pronounce “on the guilt of a party without any of 
the forms or safeguards of a trial.” 

Article I, Section IX, of the Constitution of the 
United States provides that Congress shall not pass 
anv bill of attainder. Sec. 3950 R. S., as construed and 
acted upon by the appellee, is clearly in the nature of 
a bill of attainder as defined in Cummings v. Missouri, 
supra. Sec. 3950 can only be constitutional by writing 
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into it the necessity for an adherence to “the forms 
or safeguards of a trial." Unless those words are 
written into the section, it clearly is unconstitutional, 
while, if the statute is to be construed as providing for 
a judicial trial, then the action of the appellee in an¬ 
nulling appellant's contract without a judicial trial is 
illegal and void. 

That provision of the Air Mail Act of June 12, 1934 
(48 Stat.) which purports to relieve from the attaint, 
was enacted after the institution of this suit; and after 
the appellee had refused to accept a bid from appel¬ 
lant (R. 18). The attainder occurred in April, 1934; 
the Act of Congress two months later did not and can¬ 
not remedy it he damage then done. It is no answer to 
say that appellant may now bid on an air mail con¬ 
tract ; the Court must consider the law as it existed at 
the time of cancellation, and at the time when the ap¬ 
pellee refused to accept a bid from appellant. The Act 
of June 12, 1934, does nothing- more than demonstrate 
that Congress realized the unfairness—if not the un¬ 
constitutionality—of Sec. 3950 R. S., and the action of 
the Postmaster General taken under it, and sought in 
a half-hearted fashion to make amends. 

Until there has been a judicial determination of ap¬ 
pellant's guilt or innocence, the attainder remains. 


VI. 

The Allegations of the Bill State a Cause of Action for 
Which There is No Adequate Remedy at Law. 

hi order to determine whether or not plaintiff has 
an adequate remedy at law, it is necessary to examine 
the prayers of the bill filed in this case. 

An examination of those prayers discloses that the 
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bill asks that this Court decree that the actioii of the 

1 

defendant in issuing* his order of annulment wa£ illegal 
and deprived the plaintiff of its property and! its lib¬ 
erty to contract without due process of law; toj decree 
that the act of the defendant in refusing to accept bids 
from the plaintiff under advertisement was illegal; 
that defendant be directed to rescind his orde|r; that 
defendant be enjoined from attempting to enforce his 
illegal order; that defendant be enjoined fromj inter¬ 
fering with the plaintiff’s right to bid on contracts to 
carry the United States mail in the future: fromj inter¬ 
fering in any way with the property, business ;jnd af¬ 
fairs of the plaintiff in the lawful performance of its 
contract; that judgment be entered for damages the 
plaintiff has suffered; that general relief be granted. 

The principal purpose of this bill is not only to have 
the Court restore to the plaintiff the status qu() ante 
in so far as the same may be done, but to have it judi¬ 
cially determined that the plaintiff was guilty |of no 
wrong that would justify the annulment of its contract, 
and thereby relieve the plaintiff of the disabilities here¬ 
inafter shown following the annulment of a maijl con¬ 
tract on the grounds of fraud. 

To secure compensation for the illegal annulment is 
only an incidental purpose of the bill which equitjy will 
take upon itself to award when its jurisdiction has 
once attached. 

In Gray v. Pliila. & Reading Coal & Iron Co. et al, 
286 Pa. 11 (1926), at page 16, it was said: 

“When once the jurisdiction has thus attached, 
equity will itself proceed to round out the >|vhole 
circle of controversy, by deciding every othei[ con¬ 
tention connected with the subject-matter o|f the 
suit, including the amount of damages to \jdiich 
plaintiff is entitled because of injuries theretofore 


i 







sustained. Allison and Evans’ App., 77 Pa. *2:21 ; 
Waltersiv. McElroy, 151 Pa. 549; State Hospital 
for Criminal Insane v. Consolidated Water Supply 
Co., 2G7 Pa. 29; Epstein v. Ratkosky, 283 Pa. 1(58.’’ 


It will be seen, therefore, that the remedy at law 
which the plaintiff may have for damages could not 
give the complete relief which the plaintiff seeks, and, 
therefore, no action at law would be adequate. 

To induce equity to refuse its aid to a suitor, it is 

not sufficient that he mav have some remedv at law. 

* • 

An existing remedy at law to induce equity to decline 
the exercise of its jurisdiction in favor of a suitor, 
must be an adequate and complete one. And when, 
from the nature and complications of a given case, its 
justice can best be reached, by means of the flexible 
machinery of a court of equity, in short where a full, 
perfect and complete remedy cannot be afforded at law, 
equity extends its jurisdiction in furtherance of jus¬ 
tice. Penna. R. R. Co. v. Bogert, 209 Pa. 589 (1904). 
See also Warner v. McMullin, 131 Pa. 370, 382 (1890). 

To oust jurisdiction in equity the remedy at law 
must be complete; that is, it must attain the full end 
and justice of the case; it must reach the whole mis¬ 
chief and secure the whole right of the party in a per¬ 
fect manner at the present time, and in the future. 
Penna. Co. v. Franklin Fire Ins. Co., 181 Pa. 40 (1897). 

In Williams v. Fry, 252 Pa. 495 (1916), the Court 
said at page 504: 

‘‘Equity having acquired jurisdiction over part 
of the transaction, will retain its jurisdiction and 
give complete relief, although in giving that relief 
it gives to some extent what the plaintiff might 
have secured in a common law action.” 
















In Lehigh Valley R. R. Co. v. Graham, 64 


Peima. 


Sup. 437 (1916), Maxwell, P. J., oil page 450, sajd: 

“Has the complainant an adequate remedy at 
law? We understand the authorities in Pennsyl¬ 
vania, upon this question, to be as follows: ‘A 
Court of Equity has jurisdiction in all case,s whore 
the remedy at law is not only inadequate pud in¬ 


complete, but also where it is inconvenien 

R. R. Co. v. Bogert, 209 Pa. 589; Clauer v 

22 Pa. Superior (4. 395. 

“A bill may be sustained in equity, soloh 

ground that it is the most convenient and c 

remedy, and this is especially so when the 

at law is obviously inconvenient and of d 

* 

adequacy. 


’ Pa. 
(Inner, 

on the 
‘feet i ve 
■eniodv 
mbtfiil 


? 5 


And on page 451 said: 

“In order to oust the jurisdiction of a C^urt of 
Equity, the remedy or supposed remedy <jd law, 
must be full, adequate and complete. 


“Equitable jurisdiction does not depend 


on the 


want of a common law remedy, but mav be sus- 
tamed on the ground that it is the most convenient 
remedy. 

“Equity seeks to prevent unnecessary litigation 
by disposing in any one proceeding, of all the ques¬ 
tions which arise affecting many persons.” i 

I 

In Green Island Ice Co. v. Norton, 105 Appellate Di¬ 
vision (X. V.) 331 (1905), Herrick, J., on paije 332 
said: j 

i 

“Our ideas of what are adequate remedies are 
changing, and it is gradually coming to be under¬ 
stood that a system of law which will not prevent 
the doing of a wrong, but only affords redress 
after the wrong is committed, is not a complete 
system, and is inadequate for the present needs 
of society, and that where the rights of the parties 


are clear the courts should interfere to prevent a 
violation of such rights; should prevent the doing 
of the wrong: in the beginning-, instead of allowing 
such rights to be violated and such wrongs to be 
done, and remitting the party injured to an action 
for damages as compensation for such wrongs and 
injuries, at best an uncertain remedy." 

In Walla Walla Citv v. Walla Walla Water Works, 
172 U. S. 1 (1898), Justice Brown, at page 12, said: 

“This Court has repeatedly declared in affirm¬ 
ance of the generally accepted proposition that 
the remedy at law, in order to exclude a concur- 
rent remedy at equity, must be as complete, as 
practical, and as efficient to the ends of justice 
and its prompt administration, as the remedy in 
equity.” 


That a suit in equity does not lie where there is a 
plain, adequate and complete remedy at law is so well 
understood as not to require the citation of authorities. 
But the legal remedy must be as complete, practical 
and efficient as that which equity could afford. Ter¬ 
race v. Thompson, 263 U. S. 197 (1923); Boise Artesian 
Water Co. vs. Boise City, 213 U. S. 276, 287 (1909). 

It has been shown that the action of the defendant 
was beyond the scope of his authority and consequently 
was in no sense the act of the United States. Although 
done under color of his office, his unauthorized acts 
cannot be imputed to the United States. He alone, and 
not the United States, must respond in damages for 
his trespass on the constitutional rights of the plain¬ 
tiff. Xo suit at law on an uncertain claim for damages 
against the defendant would be a complete nor even 
an adequate remedy within the legal definition of those 
terms, for depriving the plaintiff of a valid contract 
with the United States. 
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The United States, being'tlie contracting p^irty, can¬ 
not directly repudiate that contract, nor can any official 
of its government repudiate it indirectly, jvhicli lie 
would be doing if lie could compel the plaintiff to sur¬ 
render a perfectly good contract it has with tlje United 
States for an unliquidated claim for damages either 
against himself or against the United States, j 

It is only on the equity side of this Court jthat this 
could be prevented, and this Court has said ill Carr v. 

Wash. & O. I). R. Co., 44 App. 1). C. 535, 553: j 

I 

“We certainly should lie loath to dismiss a bill, 
after full equity in all other respects h|ad boon 
shown, unless it admitted of no doubt (hat the 
])laintiff had forsaken a remedy at law tlhat was 
plain, adequate and complete.” 

That provision of the Air Mail Act of June Il2, 1934 


(Public, Xo. 308, 73rd Congress; U. S. C. A 


469b), 


on ac- 
neither 


or iiu- 
” The 


which authorizes suit in the Court of Claims 
count of an annulled air mail contract, provides 
right nor remedy which did not exist before jits pas¬ 
sage. The Act of Mar. 3, 1887 (Title 28, U. S. C. A. 
Sec. 250), which defines the jurisdiction of the Court 
of Claims, gives to that Court jurisdiction of claims 
“founded * * * upon any contract, express 

plied, with the Government of the United States 
only new feature of the law is to reduce the pelriod of 
limitation from six years (R. S. Sec. 1069; U. fcj. C. A. 
Title 28, Sec. 262) to one year! A provision \\|hicli is 
certainly valueless to appellant. | 

But, as already pointed out, an action for damages 
cannot, in the nature of this case, provide either an 
adequate or complete remedy. Even if the Act of June 
12, 1934, had provided a legal remedy not pre\ 


existing, this Court’s jurisdiction would not thereby 


iouslv 
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bo ousted. In Mutual Life Ins. Co. v. Blair, 130 Fed. 
071, 975, Judge Pollock quoted with approval the fol¬ 
lowing language of Lord Justice Janies in Morlev v. 
White, L. R. S Chancery App. Cases 734: 

“I know of no authority or principle by which 
it can be established that, when this court has been 
properly applied to because there was no adequate 
remedy at law, the defendant can afterwards put 
in a plea in the nature of puis darrein continuance, 
to the effect that, since lie put in his answer to the 
original bill, he has removed the obstacle which 
prevented the plaintiff from suing at law. It 
would be a monstrous result, if, after a plaintiff 
had rightly commenced proceedings in this court, 
a defendant could say: k I have but now removed 
the legal difficultv. Be good enough to dismiss 
your bill and sue me at law.’ ” 

In Dawson v. Kentucky Distilleries Co., 255 C. S. 
288, 296, Justice Brandeis said: 

“Xor is the equitable jurisdiction lost because 
since the filing of the bill an adequate legal rem- 
edv inav have become available.” 

As to the Remedy for Depriving Plaintiff of Its Liberty. 

As heretofore shown, the plaintiff has been deprived, 
not only of its property, but also of its liberty without 
due process of law in violation of the Fifth Amend¬ 
ment. 

Of course, the libertv to which we refer is the lib- 
ertv to contract, which is an inherent right of everv 

%/ ■ y % 

citizen, natural and artificial. Allgever v. Louisiana 
heretofore cited. 

By the advertisement for bids on contracts to be let 
for air mail service to replace those unlawfully an¬ 
nulled bv the defendant, the defendant ordered that 




“Xo bids shall be considered or received from 
any company wliich previously had a contract for 
the carriage of air mail and whose contract was 
annulled under Revised Statutes, Section :jb)50, as 
all such concerns are disqualified by law ito con¬ 
tract for carrving the mail for five vears.’" 

i 

Furthermore, the defendant, not only j)revenited the 
plaintiff from contracting for carrying air mail, bat 
even deprived it of its liberty to contract with some of 
the most experienced executives, viz., those who at¬ 
tended the so-called “spoils conference". j 

Under orders of the defendant, no bidder for air 
mail contracts can have in its employ any of those exe¬ 
cutives, under penalty of not having their b|ds re¬ 
ceived or considered. Their valuable services,! there¬ 
fore, are lost to the carriers because all airline com¬ 
panies expect to secure air mail contracts. Two of 
these men were formerly in the employ of the plain¬ 
tiff. How can the value of their services, of which 
plaintiff is now deprived, be estimated, or plaintiff* be 
compensated by a mere money judgment ? What ade¬ 
quate remedy at law can tin* plaintiff have for the loss 
of these valuable men? As this order was made with¬ 
out any notice to the plaintiff or opportunity gilcen ii 
to be heard in opposition thereto, it is an unlawful dep¬ 
rivation of its liberty to contract for services. 

How can it be said that the plaintiff would haye an 
adequate remedy at law for being deprived of this 
libertv to contract for future mail contracts? A ljudg- 
ment for damages certainly would not be ascertainable 
because there would be no way of knowing on whlat, if 
any, contracts the plaintiff would be the lowest bijdder, 
or what contracts it may receive, so a money judgjment 
on the law side of this Court, or the Court of Cliiims, 
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could not compensate a])])ellant for being deprived of 
the right to bid. 

Plaintiff cannot be expected to file a bill and ask for 
a writ of mandamus every time the defendant adver¬ 
tised for bids on air mail contracts in order to have 
determined its right to bid. 

One of the purposes of this bill is to have it deter¬ 
mined, once and for all, whether the plaintiff has the 
right to bid on air mail contracts. Being deprived ot 
this right is a great loss to the plaintiff because of the 
large amount of money it has expended in acquiring 
equipment adapted for this particular purpose, and 
in giving to its personnel that special training which is 
so vitallv necessarv so that the mail can be carried 
without undue hazard, either to the mail, equipment 


or personnel. 

Having good experienced pilots to fly the planes is 
not the only requisite qualification for carrying such 
mail safely, as our whole Nation found to its great 
sorrow when so many experienced army pilots lost 
their lives in attempting to fly the mail in planes not 
especially adapted to that purpose. 

If a complaint in equity is not the proper method of 
inquiring into the validity of the order of the defen¬ 
dant, what remedy would the plaintiff have the next 
time bids are called for and defendant again refuses to 
“consider or receive" any bids from the plaintiff? 

Surely the plaintiff cannot be expected to bid, and 
then, if the bid tendered is not received or considered, 


and is lower than any of those submitted, try to secure 
the contract by mandamus proceedings. Such a cum¬ 
bersome method would only mean a multiplicity of 


suits, which equity always prevents. If such a method 
were adopted, it would be within the range of possibili- 
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ties that every time bids were asked for, someone 
whose contract was annulled would ask a writ cjf man¬ 
damus against the Postmaster General. 

It is true that after the filing of this bill, Uoligress, 
under date of June 12, 1934, recognizing the injustice 
of the act of the Postmaster General, by Section 8 of 
the “Act to revise the air mail laws, etc.”, cjlid at¬ 
tempt, in part at least, to correct the wrong done the 
carrier, bv providing: | 

! 

“Sec. 8. Any company alleging to hold a] claim 
against the Government on account of an|y air¬ 
mail contract that may have heretofore beOn an¬ 
nulled, may prosecute such claim as it may have 
against the United States for the cancellat on of 
such contract in the Uourt of Ulaims of the United 
States, provided that such suit be brought within 
one year from the date of the passage of thisf Act; 
and any person not ineligible under the terhis of 
this Act who qualifies under the other require¬ 
ments of this Act, shall be eligible to contract for 
carrying air mail, notwithstanding the provisions 
of section 3930 of the Revised Statutes (Act of 
June 8, 1872).” 

Under this Act, those companies whose contracts 
were cancelled mav now be eligible to bid for future 

* 'T' 

air mail contracts, notwithstanding the provisions of 
Section 3950 Revised Statutes, but they are stilt de¬ 
prived of their liberty to employ any of the so-ciilled 
conspirators under orders of the defendant which jiave 
not been rescinded. 

Equitable relief, therefore, is still necessary to pre¬ 
vent the defendant from depriving the plaintiff oj‘ its 
full liber tv to contract. 
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As to the Remedy for Illegal Annulment of the 

Contract. 


Ordinarily compensation is the primary principle 
underlying the law for damages for breach of con- 
tract. 

On mail contracts breached on the grounds of fraud, 
however, there could be no recovery. It is for this 
reason that it is of the utmost importance to the plain¬ 
tiff in this case that a court of equity intervene to de¬ 
termine whether or not the plaintiff was guilty ol a 
fraud in the procurement of its contract, and whether 
or not the defendant acted within the scope of his au¬ 
thority in annulling the contract on that ground with- 
out notice and without giving the plaintiff an oppor¬ 
tunity to be heard. 

In (’rocker v. United States 240 U. S. 74. 78 (lOlh), 
the Postmaster General cancelled a contract on the 
ground of fraud, he having discovered that one of the 
employees in his department was receiving a secret 
commission on all goods sold by (’rocker to the Gov¬ 
ernment. The plaintiff did not attempt to have tins 
order of cancellation revoked but accepted the ruling 
of the Postmaster General and brought suit for dam¬ 
age's in the i’ourt of Claims. Justice Van Pevanter, 
speaking for the Court, said: 

“It results that no recovery could be had upon 
the contract with the Postmaster General, because 
}f was tainted with fraud and rescinded by him 
on that y round." (italics ours.) 


We do not consider that case as authority 
right of the Postmaster General to cancel 
ground of fraud without notice and without 
the contractor an opportunity to be heard. 


on the 
on the 
giving 
In the 
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Crocker case the fraud was evidently admitted 'because 

, i 

no attempt was made to question the power of the 
Postmaster General to cancel on that ground. 

Severe penalties attach to a carrier having’! a mail 
contract annulled under Section 3950 of the Revised 
Statutes on the ground of fraud—the carrier being dis- 
qualified to contract to carry the mail for five years. 
Under the decisions, the plaintiff is further penalized 
by being deprived of the right to sue on the contract 
for unpaid mail revenue due for services rendered. 
Neither can the plaintiff recover for loss of bargain if 
the contract is annulled on the ground of fraud, and 
is also liable to an action by the United States to collect 
for excess mail revenue paid under a contract can¬ 
celled for fraud in its procurement. The mere right 
to sue for damages is not an adequate remedy and it 
would not give to the plaintiff the complete relief 
sought. 

Xot only does the plaintiff desire to have its!day in 
Uourt so that it can defend itself against the un¬ 
founded charges of the defendant and prevent jhe im¬ 
position of the penalties mentioned, but it also has the 
right to a hearing for the purpose of relieving itself 
from the stigma of being found guilty ot* a wij’ong it 
did not commit and against which it had no oppor¬ 
tunity to defend itself, whereby its reputation for fair- 
dealing in the eves of all honest business associates 
was severely in lured to its great damage. i 

* ‘. # i 

Such relief cannot be had in anv action on t lie law 

%> 

side of this Court. 

It is true that the Act of June 12, 1934, heretofore 
referred to, allows claims to be filed against the 
States in the Court of Claims for the cancellat! 
the Postmaster General of the plaintiff’s contract. 


pnitod 
Ion bv 
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J hat act merely gives the claimant the rig-lit to pros¬ 
ecute a claim for cancellation, that is, for damages for 
loss of bargain. 

Tlie act is silent on the right of such parties to bring 
suit tor mail revenue earned and overdue, amounting 
to about $30,000 in this case, and which the govern- 
ment refuses to pay because the contract was cancelled 
for fraud. 

The act is also silent as to the defense the United 
States can interpose against claimants who had their 
mail contracts cancelled on the ground of fraud. 

Of what avail, therefore, would it be to the plaintiff 
to bring suit in the Court of Claims under that act for 
loss of bargain, or even for the unpaid revenue due, 
when it is handicapped by the decision of the Supreme 
Court in the Crocker case, which holds that there could 
be no recovery upon a contract tainted with fraud and 
rescinded bv| the Postmaster General on that ground? 

Even though suit were brought under this enabling 
act, the plaintiff could not recover either for loss of 
bargain or for the balance due on the contract, as the 
contract was rescinded for fraud. 

It, therefore, would be no advantage for the plaintiff 
to institute such proceedings until a Court of Equity 
gives the plaintiff the necessary relief and rescinds the 
unlawful acts of the defendant in annulling the con¬ 
tract on the ground of fraud, which the plaintiff denies 
was ever committed. 

The plaintiff can have no adequate remedy until a 
Court of Equity sets aside the unlawful act of the de¬ 
fendant. 

Transcontinental & Western Air, Inc. v. Farley, 71 
Fed. (2d) 288, (petition for certiorari denied by the 
U. S. Supreme Court, October 8, 1934) does not eon- 












irol this case. The facts disclose that Farlev whs never 

* 

served; he was not before the Court; |an ex¬ 
amination ot‘ the opinion shows the Court’s decision 
rested on the ground that Farley, an indispensable 
parti/, was not before the Court, wherefore, the bill of 
complaint was ‘‘dismissed for want of jurisdiction”. 
While recognizing that the Courts will enjoin "‘a stop 
taken beyond the scope of statutory authority or juris¬ 
diction of executive officers”, the Court refrained from 
passing upon the question involved in this caj^e, say- 


“Whether * *' * the Postmaster General had 
legal authority to annul contracts, or whcjther in 
performing the acts complained of he was acting 
in his governmental capacity, we express njo opin¬ 


ion. 


Moreover, the unconstitutionality of Sec. edojo P. X. 
was neither suggested nor passed upon by the Court. 

SUMMARY. 

Even though the facts, if proven, would have justi¬ 
fied the appellee's acts—which we deny—nevertheless, 
on a motion to dismiss, the facts pleaded being admit¬ 
ted, the Court below, acting merely upon the plead¬ 
ings, erred in sustaining the motion to dismiss. 

It is too well settled to admit of any dispute, that 
an act of an executive beyond the scope of his lawful 
authority may be enjoined. Whether appellee is acts 
were lawful can only be determined upon a full knowl¬ 
edge of the facts. If the facts show that appellee's 
acts were justified by his statutory authority,’this suit 
must fall. BUT, if the facts show that appellee acted 
beyond his statutory authority, or acted pursuant to 
an unconstitutional law, then his acts were not!those 








I 


S4 

of the United States, and this suit can and should be 
maintained. Appellant is entitled to have the facts 
known, to broadcast them to the world, not to have its 
business destroyed, its reputation blasted, with no re¬ 
dress whatsoever, all because the appellee merely as¬ 
serts that he acted for and on behalf of the United 
States. 

The action of the Court below should be reversed, 
and this case remanded to it, with directions to set it 
down for hearing on the merits. 

Respect fully submitted, 

William H. White, Jr., 
bl2 American Security Bldg., 
Washington, 1). C., 

Attorney for Pennsylvania Airlines, Inc. 

Geo. X. Monro, Jr., 

331 Frick Building, 

Pittsburgh, Pa. 

Of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1934 j 

No. 6310 

Pennsylvania Air Lines, Inc., appellant 

v. ' ! 

James A. Farley, Postmaster General of tee 
United States, appellee 

BRIEF FOR APPELLEE 

STATEMENT OF FACTS 

I 

This is an appeal from a decree entered on June 
29, 1934, sustaining- a motion of appellee to dismiss 
the bill of complaint and dismissing the bill of com¬ 
plaint. 

The pertinent ultimate facts alleged in the [bill 
of complaint are as follows: 

Appellant brought suit against James A. Farley 
as Postmaster General of the United States (R. 2). 
Appellant is a Delaware corporation. It is author¬ 
ized to transport mail, passengers, and freight by 
aircraft (R. 2). j 

January 22, 1926, appellee's predecessor caujsed 
advertisements to be published requesting bids for 

9$<»-3 —:'A -1 (1) 
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the carrying of mail bv aircraft from Cleveland to 

4. t 

Pittsburgh and return (R. 3). April 27, 1926, he 
awarded a contract for the carrying of mail be- 
tween these points, known as Route C. A. M. 11, to 
Clifford Ball, for a period of four years, which 
contract was extended for six months until October 


27, 1930 (R. 4). 

October 24, 1930, Ball surrendered his contract 
for Route C. A. M. 11, and the Postmaster General, 
acting under the provisions of the so-called Wat res 
Act, accepted this surrender and issued in substi¬ 
tution therefor to Ball, Route Certificate known as 
C. A. M. 11, authorizing him to carry mail between 
Cleveland and Pittsburgh until April 5, 1936. On 
the same day, October 24, 1930, Ball, with permis¬ 
sion of the Post Office Department, sublet Route 
Certificate C. A. M. 11 to appellant (R. 6). This 
Route Certificate, attached as an exhibit, is in legal 
effect a contract, and is so recognized by appellant. 

May 20,1931, the then Postmaster General desig¬ 
nated Akron as a stopping point on Route A. M. 
11 (R. 6). 


May 28, 1931, the then Postmaster General ex¬ 
tended the route under Certificate A. M. 11 from 
Pittsburgh to Washington (R. 6). 

Appellant has fully performed the terms and con¬ 
ditions required by Route Certificate A. M. 11 and 
has not violated any rule, regulation, order, or 
law of the United States or of the Post Office De¬ 
partment in obtaining or subletting said Route Cer- 






tificate. It has not done anything which w<pld 
give the Postmaster General any legal right to 
cancel the same (Ih 7). | 

Appellant is the wholly owned subsidiary of 
Pittsburgh Aviation Industries Corporation, wljiich 
has invested practically the whole of its capital 
stock for the purchase, construction, and operation 
of airports, the operation of dying schools, et cetera 
(R. 7, 8). 

February 9. 1934, appellee issued an order pro¬ 
viding that, pursuant to the authority vestedj in 

him bv Section 3950 R. S., and bv virtue of [the 
* * 

general powers of the Postmaster General, it} is 
ordered that the air-mail contracts of appellant t|nd 
others be and tliev are hereby annulled, effective 
midnight February 19, 1934 (R. 9). 

February 9,1934, appellant sent the President of 
the United States a telegram of protest against the 
order of appellee (R. 10). 

February 10, 1934, appellant received a telegram 
from appellee, notifying it that he had entered the 
order above referred to (R. 11). 

February 14, 1934, appellant sent to appellee a 
letter protesting against his action (R. 12, 13). j 
Since February 19. 1934. appellee has not deli v¬ 
ered to appellant any mail to be carried in accord¬ 
ance with the route certificate, although appellant 
at that time and at all times thereafter was ready, 
willing and able to carry the mail in accordance 
therewith (R. 14, 15). ! 
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Appel hint alleges that it is advised and believes 

* 

that the order was arbitrary and not in accordance 
with any authority conferred upon appellee by law, 
and was illegal and void (R. 15). 

Appellant has not entered into any conspiracy 
with appellee’s predecessor or any other person to 
cheat and defraud the Government and it has not 
committed any illegal act in acquiring the Route 
Certificate and has not entered nor proposed to 
enter into any combination to prevent the making 
of bids or in any other respect violated Section 
3950, R. S. (R, 16). 

March ?0,1931, appellee caused an advertisement 
for temporary air-mail services for the route be¬ 
tween Washington and Detroit, via Pittsburgh, Ak¬ 
ron, and Cleveland, a portion of which is the same 
route as that over which appellant carried the mails 
under Route Certificate A. M. 11. This advertise¬ 
ment purported to be issued pursuant to authority 
contained in Section 434, Title 39, U. S. C., provid¬ 
ing that when a new route shall be established, or 
when tlieiie shall not be a contractor legally bound 
to perform, the Postmaster General may make a 
temporary contract for a period not to exceed one 
year (R. 17). 

April 20, 1934, appellee opened bids in response 
to said advertisement and thereafter, over the pro¬ 
test of appellant, awarded the contract to Central 
Airlines, Inc., to carry the mail over the greater 
portion of the route designated in Route Certificate 






A. M. 11. Appellee refused to accept any j bids 
from appellant for said route, claiming that, is its 


contract for carrying the mail had been anmjlled, 
it was, under Section 3950, R. S., disqualified from 
carrying any mail for five years (R. 18). Op in¬ 
formation and belief appellant avers that appellee 
intends to prevent appellant from bidding onj any 
mail contract and from carrying any mail fpr a 
period of five years (R. 18, 19). 

Apellant prayed that appellee be directejl to 
rescind his order of February 9, 1934, so far (is it 
relates to Route Certificate A. M. 11 and bej en¬ 
joined from enforcing against appellant this o^der 
and from diverting from appellant any mail it is 
entitled to carry, pursuant to the terms of jsaid 
Route Certificate, and from interfering with appel¬ 
lant ’s right to bid on contracts to carry mail ii| the 
future and for money damages (R. 20, 21). 


Appellee moved to dismiss the bill of complaint 

| 

on the ground that (1) the bill does not sta|:e a 
good cause of action; (2) the suit is virtually one 
against the United States; (3) plaintiff has a plain, 
adequate, and complete remedy at law in the Court 


of Claims for alleged breach of contract; (4) | the 
suit seeks to control the official acts of the post¬ 


master General, which acts are within the scjope 
of his authority and part of his official duties knd 
involve the exercise of judgment and discretion in 
respect of matters committed to his care, and for 
other reasons apparent of record (R. 37, 38). ; 
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OPINION OF COURT BELOW 


There was no written opinion of the court below 
in this ease; in view of the fact that the Court fol¬ 
lowed its opinion and decision in the cases of Boe¬ 
ing Air T runs port, Inc., ct at. vs. Fart eg, being 
numbered 6287 to 6290. inclusive, in this court, 
which opinion reads as follows: 


The Court will sustain the motion to dis- 
missi in each of these four cases on the 
ground, first, that the suits are essentiallv 
suits against the United States Government; 
second, that tliev involve the handling of the 
mails, and therefore involve the property 
of the United States, and that the plaintiffs, 
if thev have been damaged, have a remedv 
by suit in the Court of Claims. 

The Court does not consider that there 
has been any act done which violates the due 
process of law clause in the Constitution; 
and. finally, the Court is of opinion that, in¬ 
sofar as this statute. Section 3950 of the Re¬ 
vised Statutes of tlie United States, may 
impose any pains and penalties, that matter 
is not properly before the Court because the 
facts alleged would have to show that a con¬ 
tract had been sought by the plaintiff and 
refused by the Government of the United 
States, without any justification or other 


excuse. 

T will sign orders sustaining the motions 
to dismiss. 


STATUTORY PROVISIONS INVOLVED 


The statutory provisions involved are annexed 
hereto as an appendix. 

QUESTIONS PRESENTED | 

1. Whether this suit is in effect a suit agjainst 
the United States, the object of which is specific 
performance of a contract to carry air mail* and 
therefore cannot be maintained. 

2. Whether the appellant has a plain, adequate,, 
and conqdete remedy at law in the Court of Claims 
for alleged breach of contract. 

3. Whether the courts will control the exercise 
of appellee’s judgment and discretion in masters 
within the scope of his authority and part of his 
official duties. 

ARGUMENT 

Points I to VI, inclusive, herein, except for sev¬ 
eral additions thereto, are substantially the same 
as Points I to VI in appellee’s brief in Boeing Air 
Transport, Inc., v. Farley in this court, supra. j We 
regret the unavoidable repetition. 


This is a suit against the United States 

This suit is nominally brought against James A. 


Farley as Postmaster General. The acts cpm- 

i 

plained of are the annulment of the air-mail (jon- 
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tract of appellant and the failure of appellee to 

accept any bids from appellant for carrying the 

mail, by virtue of the provisions of Section 3950 

R. S. These acts derive their substance onlv bv 

virtue of the fact that Farlev is Postmaster Gen- 

%■ 

eral. They are acts in connection with the adminis¬ 
tration of the Post Office Department. Farley has 
no individual interest in the annulment of the con¬ 
tracts or in future contracts of appellant. 

The question whether the United States is a 
party to a controversy is determined by the effect 
of the decree which can be entered, and not bv the 
nominal party on the record. 

This question has been before this Court and the 
Supreme Court on many occasions. The basic case 
so far as the United States is concerned is Minne¬ 
sota v. Hitchcock, 185 U. S. 373, where the State 
of Minnesota brought an original suit in the Su¬ 
preme Court of the United States to enjoin the In¬ 
terior Department officials from selling any of Sec¬ 
tions 16 and 36 of the townships in that State. The 
Court held that this was a suit against the United 
States in the following language: 


Now, the legal title to these lands is in the 
United States. The officers named as de¬ 
fendants have no interest in the lands or the 
proceeds thereof. The United States is pro¬ 
posing to sell them. This suit seeks to re¬ 
strain the United States from such sale, to 
divest the Government of its title and vest 
it in the state. The United States is there- 
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fore the real party affected by the judgment 
and against which in fact it will operate, and 
the officers have no pecuniary interest in the 
matter. If whether a suit is one against a 
state is to be determined not bv the fact of 
the party named as defendant on the lecord 
but by the result of the judgment or (jeeree 
which mav be entered, the same rule! must 
apply to the United States. The question 
whether the United States is a party to a 
controversy is not determined bv the nierely 
nominal party on the record but by the ques¬ 
tion of the effect of the judgment or decree 
which can be entered. 

•i 

A later case is Louisiana v. McAdoo, 234 XL S. 
627, which was an original suit brought in the Su¬ 
preme Court to enjoin the Secretary of the Treas¬ 
ury from admitting imports of Cuban sugar except 
at a certain rate of duty. The Court held: 

That the United States is not named o^i the 
record as a party is true. But the question 
whether it is in legal effect a party t6 the 
controversy is not always determined by the 
fact that it is not named as a party op the 
record, but by the effect of the judgment or 
decree which can here be rendered. Minne¬ 
sota v. Hitchcock, 185 U. S. 373, 387; Kansas 
v. United States, supra (204 U. S. ]331, 
333). * * * | 

* * * Obviously such suits to review 

the official action of the Secretary of the 
Treasury in the exercise of his judgment as 
to the rate which should be exacted under 
his construction of the Tariff Acts would op- 
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erate to disturb the whole revenue system of 
the Government and affect the revenues 
which arise therefrom. Such suits would ob¬ 
viously, in effect, be suits against the United 
States. New York Guaranty Co. v. Steele r 
134 U. S. 230; Louisiana v. Jumel, 107 U. S. 
U. S: 711; Hopkins v. Clernson College, 221 
U. S. 636, 642 (pp. 629, 632). 

To the same effect in respect to the States is the 
holding of the court in II a good v. Sot hern, 117 U. S. 
52, and In re Ayers, 123 U. S. 443, hereinafter 
discussed. 


"What then would be the result or effect of a de¬ 
cree issued in these cases? The effect would be 
either an injunction against the United States to 


prevent it from exercising its right and the right 
of every party to a contract to annul or rescind the 
same, or it would be a decree to compel the specific 
performance of a contract by the United States. 
The latter is a more accurate statement of the effect 
of such a decree, but in either case it would be a 
suit against the United States and cannot be main¬ 
tained for such purposes. 

That the United States is bevond the reach of the 
injunctive process has long been settled. In Belk¬ 
nap v. Schild (1896), 161 U. S. 10, an injunction 
was sought against the Commandant of the Navy 
Yard to prevent the use of caisson gates in a dry- 
dock, which infringed plaintiff’s patent rights. 
The gates were the property of the United States. 
The Supreme Court held: 
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The United States, however, like all sov¬ 
ereigns, cannot be impleaded in a judicial 
tribunal except so far as they have consented 

to be sued (p. 16). 

***** 

* * * there is no distinction between 

suits against the government directly and 
suits against its property * * *. j 

It necessarily follows that, unless ex¬ 
pressly permitted by act of Congress, i!io in¬ 
junction can be granted against the United 
States. United States v. McLemore, 4 How. 
286; IliU v. United States , 9 How. 386 ;| Case 
v. Terrell, 11 Wall. 199 (p. 17). | 

* * * * *■ 

But no injunction can be issued against 
officers of a State, to restrain or control the 
use of property already in the possession of 
the State, or money in its treasury when the 
suit is commenced; or to compel the State 
to perform its obligations; or where the State 
has otherwise such an interest in the ob¬ 
ject of the suit as to be a necessary party. 
Louisiana v. Jurnel and Elliott v. Wiltz, 107 
U. S. 711, 720-728; Cunningham v. Macon dh 
Brunswick Bail road, 109 U. S. 446, 454-457; 
Hagood v. Sothern, 117 U. S. 52, 70; hi re 
Ayers, 123 U. S. 443; Nor 111 Carolina v. 
Temple, 134 U. S. 22; MeGahey v. Virginia, 
135 U. S. 662, 684 (pp. 18-19).’ 

To the same effect is the latter case of Interna - 
tional Postal Supply Company v. Bruce, 194 U. S. 
601, where the complainant was the owner of I let¬ 
ters patent for improvement of stamp-cancellation 
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machines. It brought suit against the Postmaster, 
complaining of the use of two machines which in¬ 
fringed its letters patent and prayed for an injunc¬ 
tion. The machines were hired bv the United 
States for a term. The Court held that the case 


was governed by Belknap v. Schild,, supra, and 
stated that so far as an injunction was concerned 
the suit was really against the United States, as 
it involved property of the United States, which 
point is hereinafter discussed. 

Considering the case from its other aspect, the 
effect of a decree, if granted, would be one of spe¬ 
cific performance against the United States, as the 


restraint of Farlev and his 


subordinates and the 


revocation of Farley’s order as prayed for by the 
appellant would require the performance of a con¬ 


tract on which appellant relies; and the remedy, 
though in form restrictive against an officer, is 
actually mandatory against the sovereign. 

On this point, a case almost identical with the 
facts and of inescapable analogy is Wells v. Bo per, 
246 U. S. 335. Roper, First Assistant Postmaster 
General, annulled a contract theretofore made be¬ 


tween the plaintiff and the Postmaster General, 
acting for the United States, and a suit for an in¬ 
junction was brought in the Supreme Court of the 
District of Columbia to restrain him from inter¬ 


fering between the plaintiff and the United States 
in the execution of the contract. The plaintiff 
agreed in the contract to furnish for four years a 
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number of automobiles and chauffeurs for hse in 
collecting the mail and expended considerable 
money and incurred substantial obligations in 
order to perform this contract. Roper determined 
it to be in the interest of the public to discontinue 
this service and notified plaintiff accordingly. 
Plaintiff contended that the cancellation was not 
pursuant to the contract, and treated Roper pot as 
an official but as an individual who, though holding 
public office, was threatening to do unofficial acts 
outside of his functions and come between plaintiff 
and the United States in their contractual | rela¬ 
tions. There was a motion to dismiss on the gijound 
that this was virtually a suit against tl 
States. The language of the Supreme 
peculiarly apposite to these cases, and is quotjed at 
some length on this account, as follows: 

Both courts (Supreme Court and Court 
of Appeals of the District of Columbia)| held 
it to be substantially and essentially a suit 
against the United States, and therefore be¬ 
yond the jurisdiction of the court, and in this 
view we concur. The effect of the injunc¬ 
tion asked for would have been to oblige the 
United States to accept continued perform¬ 
ance of plaintiff’s contract and thus prevent 
the inauguration of the experimental service 
contemplated by the Act of 1914, a direct in¬ 
terference with one of the processes of gov¬ 
ernment. The argument to the contrary 
assumes to treat defendant not as an official 
but as an individual who, although hajjpen- 


3 United 
Court is 
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ing to hold public office, was threatening to 

perpetrate an unlawful act outside of its 

functions. But the averments of the bill 

make it clear that the defendant was without 

personal interest and was acting solely in his 

official capacity and within the scope of his 

duties. Indeed, it was only because <>f his 

%/ 

official authority that plaintiff's interests 
were at all endangered by what he proposed 
to do. 

That the interests of the Government are 
so directly involved as to make the United 
States a necessary party and therefore to be 
considered as in effect a party, although not 
named in the bill, is entirely plain. And the 
case does not fall within any of the excep¬ 
tions to the general rule that the United 
States mav not be sued without its consent, 
nor its executive agents subjected to the con¬ 
trol of the courts respecting the performance 
of their official duties. It cannot success¬ 


fully be contended that any question of de¬ 
fendant's official authority is involved: it is 

* 

a mere question of action alleged to.be incon¬ 
sistent with the stipulation under which it 
purported* to be taken; nor can it be denied 
that the duty of the Postmaster General, and 
of the defendant as his deputy, was execu¬ 
tive in character, not ministerial, and re¬ 
quired an exercise of official discretion. 
And neither the question of official authority 
nor that of official discretion is affected, for 


present purposes, by assuming or conceding, 
for the purposes of the argument, that the 
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proposed action may have been unwarranted 
bv the terms of the contract and such {as to 
constitute an actionable breach of that) con¬ 
tract by the United States. 

We recognize that, in the earlier case of Phila¬ 
delphia Com pan jj v. St ini son, 223 U. S. 605, the 
Supreme Court used language which, without a 
statement of the facts, might indicate a different 

rule from that latterly announced in Weils v. 

%/ 

Roper, supra, but when the facts in the case of 
Philadelphia Company v. Stimson, supra, are con¬ 
sidered, there is no diversity between the opinions, 
because in the Stimson case the charge was that the 

Secretary of War and other officers of the jWar 
* 

Department were in effect committing a trespass 
upon plaintiff’s property and were threatening to 
prosecute criminal action in connection therewith 
in relation to fixing a harbor line near Pittsburgh, 
and the Court held that the exemption of the 
United States from suit, except where it consents 

to be sued, does not give an officer immunity udder 

! 

such circumstances. This distinction betweenj the 
cases was recognized in the still later case of Golf r a 
v. Weeks, 271 U. S. 536, where the plaintiff sought 
to enjoin the seizure of a fleet of towboats by the 
Secretary of War and Army officers who were 
charged to be engaged in a conspiracy to deprive 
him of the boats, which belonged to him under a 
lease from the Government. The Supreme Court 
held that the Stimson case and the Roper case \yere 

9S023—34 3 
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clearly distinguishable on the ground that the Stim - 

son ease sought to restrain k ‘a trespass upon the 

property of the plaintiff", whereas in the Roper 

ease “the 1 automobiles of the plaintiff were not to 

be taken awav from him by the Government offi- 

% * 


cers", nor are the planes of appellant in the instant 
ease. The Court further explained the distinction 


in the following language: 


What the officer (Roper) was doing was 

merely exercising the authority entrusted to 

him bv law for the benefit of the Government 
* 

in annulling a contract which involved no 
change of possession or title to the property. 
To enjoin the officer’s action was in effect en¬ 
forcement by specific performance of a con¬ 
tract against the United States. It was an 
affirmative remedy sought against the Gov- 
eminent which, though in form merely re- 
strictive of an officer, was reallv mandatory 
agajnst the sovereign. The difference be¬ 
tween an injunction against the illegal sei¬ 
zure of property lawfully possessed and 


against the cancellation of a contract which 


involved no change of possession is manifest. 


Still another reason appears that these are suits 
against the United States, namely, its property is 
involved. This proposition was strikingly brought 
out in the case of Goldberg v. Daniels, 231 U. S. 219. 
In that case it appeared that a cruiser had been 
stricken from the Naval register, and Daniels, as 
Secretary of the Navy, advertised for bids. Peti- 
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tioner bid more than the appraised value, sending- 
in a certified check. Petitioner’s bid was highest. 
Daniels refused to turn the vessel over to petitioner, 
but instead loaned it to the State of Oregon for 
state purposes. This court held that the Secre¬ 
tary’s discretion was not ended by receipt and 
opening of the bids, even though they satisfied all 
conditions, and the Supreme Court in its opinion 
saw “no sufficient reason for throwing doubt jipon 
the premises for the decision”, but added: 

There is another reason that comes earlier 
in point of logic. The United States i$ the 
owner in possession of the vessel. It ca 
be interfered with behind its back, and, 
cannot be made a party, the suit must 
(.Belknap v. Schild, 161 U. S. 10; IntSrna 
tional Postal Supply Co. v. Bruce, 194 ijj. S. 
601-606; Oregon v. Hitchcock, 202 U. S. 60, 
69; Naganab v. Hitchcock, 202 U. S. 473). 

That the United States has property in the n 
was held as early as 1845, in Sea right v. St ok 
How. 151. There the United States had ceded to 

i 

Pennsylvania a post road, on condition that no tolls 
should be charged the United States wheneveij* its 
property was transported along that road. Certain 
persons contracted with the United States to carry 
the mail along that road, and the State officials 
sought to collect tolls from these contractors. They 
resisted on the ground that as the mails which tjhey 
were carrying were the property of the United 
States, the carriage in which the mails were trdns- 


lails 
s, 3 
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ported was not subject to toll. When the case 
reached the Supreme Court of the United States, 
that court held: 

The United States have unquestionably a 
property in the mails. They are not mere 
common carriers, but a Government, per¬ 
forming a high official duty in holding and 
guarding its own property as well as that of 
its citizens committed to its care. 

To the same effect is In re Debs, 158 U. S. 564, 
583, wherein the Court used the following 
language: 

Neither can it be doubted that the Govern¬ 
ment has such an interest in the subject 
matter as enables it to appear as a party 
plaintiff in this suit. It is said that equity 
only interferes for the protection of prop- 
ertv, and that the Government has no 

• I 

property interest. A sufficient reply is that 
the United States have a property in the 
mails, the protection of which was one of the 
purposes of this bill. 


Although the acts complained of in this appeal 
are alleged to be unconstitutional, the suit cannot 
be maintained if it is in effect a suit against the 
United States. 


This proposition has definitely been determined 
in two Supreme Court cases, namely, Ilacjood v. 
SotJicni, 117 U. S. 52, and In re Ayers, 123 U. S. 
443. 


In Ha good v. S other n, 117 U. S. 52, the State of 
South Carolina issued bonds which provided that 
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they should be receivable in payment of taxejs. It 
was also provided in the act authorizing the [issu¬ 
ance of these bonds that an annual tax of three [mills 
for every dollar of taxable property should be levied 
to secure the redemption of such bonds. Subse¬ 
quently, the State repealed the act for the levy of 
this tax and enacted a statute providing that such 
bonds should not be receivable in payment of taxes. 
Such latter statute was alleged to be unconstitu¬ 
tional, being an impairment of contract. The plain¬ 
tiffs, as owners of these bonds, instituted! suit 
against the officials of the State to compel thejtn to 
levy the tax and to accept the bonds in paymejit of 
taxes. The Supreme Court, in holding that thej suit 
could not be maintained because it was, in effect, a 

i 

suit against the State, which had not given its [con¬ 
sent to be sued, held: 

These suits are accuratelv described as 

%/ 

bills for the specific performance of a con¬ 
tract between the complainants and the Sftate 
of South Carolina, who are the only patties 
to it. But to these bills the State is not in 
name made a party defendant, though lpave 
is given to it to become such, if it chooses, 
and, except with that consent, it could [not 
be brought before the Court and be made to 
appear and defend. And yet it is the actual 
party to the alleged contract the perform¬ 
ance of which is decreed, the one required to 
perform the decree, and the only party by 
whom it can be performed. Though [not 
nominally a party to the record, it is the teal 
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and only party in interest, the nominal de- 
fendants being the officers and agents of the 
State, having no personal interest in the sub¬ 
ject matter of the suit, and defending only 
as representing the State. And the tilings 
required by the decrees to be done and per¬ 
formed by them are the very things which, 
when done and performed, constitute a per¬ 
formance of the alleged contract bv the state. 
The state is not only the real party to the 
controversy, but the real party against which 
relief is sought by the suit and the suit is, 
therefore, substantially within the prohibi¬ 
tion of the Eleventh Amendment to the Con¬ 
stitution of the United States (p. 67). 

In In re Ayers, supra, a suit was brought by the 
holders of bonds issued by Virginia, which provided 
that the coupons should be accepted in payment of 
taxes. The plaintiffs sought to enjoin the Attor¬ 
ney General and other officials from instituting 
suits to enforce the collection of taxes against the 
plaintiff, \yho had tendered coupons in payment of 
the same. The Court, holding that it was in effect 
a suit against the state, said: 

A bill in equity for the specific perform¬ 
ance of contract against the state bv name, 

C' •/ 7 

it is admitted, could not be brought. In 
IIaf/ood v. Sot hern, 117 U. S. 52, it was de¬ 
cided that in such a bill where the state was 
not nominally a party to the record, brought 
against its officers and agents, having no per¬ 
sonal interest in the subject matter of the 
suit, and defending only as representing the 
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state, where “the things required by the de¬ 
cree to be done and performed by them are 
the very things which, when done and per¬ 
formed, constitute a performance of the 
alleged contract by the State'’, the jCourt 
was without jurisdiction, because it was a 
suit against the state. 

The converse of the proposition must be 
equally true, because it is contained in it; 
that is, a bill, the object of which is by in¬ 
junction, indirectly to compel the specific 
performance of the contract, by forbidding 
all those acts and doings which constitute 
breaches of the contract, must also, neces¬ 
sarily, be a suit against the state. Ii| such 
a case, though the state be not nominally a 
party to the record, if the defendants are 
its officers and agents, through whom alone it 
can act in doing and refusing to do the 
things which constitute a breach of its con¬ 
tract, the suit is still, in substance, though 
not in form, a suit against the State. 

Lastly, we call attention to Transcontinental and 
Western Air, Inc., v. Farley, Postmaster General, 
et ah, 71 F. (2d) 288, certiorari denied October 15, 
1934, in which was raised the identical question 
presented in the instant appeal. The Transcon¬ 
tinental and Western Air, Inc., contract was an¬ 
nulled at the same time the appellant’s contract was 
annulled, and the facts were substantially identical. 
The Circuit Court of Appeals for the Second Cir¬ 
cuit decided the case adversely to the plaintjff on 
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the authority of Wells v. Ho per, supra, and, among 
other things, held: 

The appellant may not obtain specific per¬ 
formance of its contract against the United 
States and interfere with the process of gov¬ 
ernment without at least making it a party, 
and since no consent has been granted the 
suit cannot be maintained (cases cited). 

The bill should have been dismissed for 
want of jurisdiction * * *. 

We therefore submit that anv decree entered for 

* 

appellant would be directed against the United 
States for the reason that it would constitute an 
interference with one of the processes of Govern¬ 
ment, to wit, the carriage of the mails; would en¬ 
join the United States from exercising its right 
through its proper officer to annul or rescind a con¬ 
tract to which it was a party; or, more accurately, 
would require the specific performance of a con¬ 
tract by the United States; and would affect the 
property of the United States. This suit being, 
therefore, essentiallv against the United States, it 
cannot be maintained, as the United States has not 
consented to be sued for any such purposes. 


II 


Appellant has a plain, adequate, and complete remedy at 
law, namely, in the Court of Claims, for alleged breach 
of contract 

Appellant takes the position that the acts com¬ 
plained of were not official acts of the Government. 
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Article I, Section 8, of the Constitution provides 
that Congress shall have power to establish post 
offices and post roads, and make all laws which shall 
be necessary and proper for carrying into execu¬ 
tion this power and all other powers vested by the 
Constitution in the United States or in anjy De¬ 
partment thereof. In McCulloch v. Maryland, 4 
Wheat. 316, Chief Justice Marshall said: | 

Take, for example, the power to “establish 
}>ost offices and post roads." This power is 
executed bv the single act of making the 
establishment, but, from this has been in¬ 
ferred the power and duty of carrying the 
mail along the post road, from one post} office 
to another. 

i 

i 

In the exercise of this constitutional powerj Con¬ 
gress has established a Post Office Department, and 
imposed upon the Postmaster General the duty to 
“superintend generally the business of the Depart¬ 
ment and execute all laws relative to the postal 
Service” (Sec. 369, Tit. 5, U. S. C.). | 

The carriage of the mails is the principal! busi¬ 
ness of the Department. The acts complained of 
prevent appellant from receiving the mails for car¬ 
riage. The contract upon which appellant relies 
was made by appellee's predecessor in office. The 
making of such contract is admitted by appellant 
to be an official act. The refusal of appellee to 
place mail on the planes of appellant must likewise 
be an official act. The United States must act 


through agents. The agent designated by 


stat- 




ute as the head of the Department and to superin¬ 
tend the business of the carriage of the mails is the 
appellee. 

His acts in this case must necessarily be official 
acts, and if they contravene appellant's contractual 
rights, as appellant alleges, it has a plain, adequate, 
and complete remedy in the Court of Claims for 
breach of contract. 

The contention of appellant that the acts of ap¬ 
pellee purport to be based upon a finding that 
appellant lias participated in a collusive transac¬ 
tion and that therefore its reputation and good will 
have been injured does not change the remedy, and 
is an incident to any contractual relations where 
one party to a contract annuls or rescinds on the 
ground of fraud in its inception and leaves the 
other party to his suit for money damages, in case 
the rescinding party is in error. A finding or ver¬ 
dict for the party whose contract has been annulled 
is the vindication of his reputation; and when par¬ 
ties contract with the United States, where the in¬ 
junctive or specific performance route is not avail¬ 
able, it is the only vindication provided by the law. 

In addition, we call attention to the fact that 
Congress has expressly provided a remedy for ap¬ 
pellants in the Court of Claims. Section 8 of an 
act approved June 12, 1934 (Public No. 308, 73d 
Congress), provides as follows: 

Any company alleging to hold a claim 
against the Government on account of any 
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air-mail contract that may have heretofore 
been annulled may prosecute such c'.airn as 
it may have against the United States for 
the cancellation of such contract in the Court 
of Claims of the United States, provided 
that such suit be brought within oije year 
from the date of the passage of this 
Act; * * * 

III 

The appellee exercised judgment and discretion in a 
matter within the scope of his authority and part of 
his official duties when he annulled appellant’s contract 

Appellant charges that appellee’s order annul¬ 
ling its contract and its consequent disqualification 
from contracting was beyond his powers and au¬ 
thority, and capricious and arbitrary. We have 
hereinabove discussed under Point II the official 
character of the act complained of. The act was 
performed by Farley under his general powers and 
the specific authority and duty vested by Section 
3950, R. S. His power “to superintend generally 
the business of the Department” is necessarily ade¬ 
quate to annul a contract ascertained to have been 
made fraudulently or in contravention of Section 
3950, R. S. If no contract mav lawfullv be made 

/ •/ 4 / 

under circumstances stated in Section 3950, R. S., 
any contract made under such circumstances would 
be of no legal effect, and the Postmaster General, su¬ 
perintending the business generally of the depart¬ 
ment, is the agent of the United States to declare 
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the contract null and void and it is his duty so to 
do (United States v. Adams, 7 Wall. 463, 477). 
Indeed, the Supreme Court of the United States 
has held the annulling* of a contract to be within 
the authoritv of the Postmaster General in Goltra 
v. Weeks, supra, wherein the Court said: 

What the officer was doing was merely 
exercising the authority entrusted to him by 
law for the benefit of the Government in 
annulling a contract * * *. 


To the same effect is 


Crocker v. 


Vnited States, 


240 U. S. 74, 81, wherein the Court held: 


Of course, the secret arrangement with 
ilacliqn operated to vitiate the company’s 
contract, and justified the Postmaster Gen¬ 
eral in rescinding it on discovering the 
fraud. 


See also Miller v. U. S., 233 U. S. 1; Slavens v. 
U. S., 196 U. S. 229. 

Appellant refers to the Independent Office Ap¬ 
propriation Act of 1933, wherein the President is 
given the power to modify or cancel any contract 
entered into by the United States upon a finding of 
public interest or substantial savings. This act 
further provides that, in the event of such modifi¬ 
cation or cancellation, the President shall deter¬ 
mine just compensation therefor and also pro¬ 
vides for a judicial review by the Court of Claims 
as to the fairness of the compensation so fixed. 
Appellant apparently overlooks that this right of 
the President relates to a modification or cancella- 
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tion of a contract and the payment of compensa¬ 
tion therefor with judicial review, where no right 
would otherwise exist which is entirely separate 
and apart from the annullment of a contract be- 
cause of illegality in its inception. 

That the order was not capricious or arbitrary 
will be presumed unless there are averments to the 
contrary (Laris v. United Staten, 279 U. S. 63, 73). 
The only averments in the bill of complaint are the 
mere conclusions that his act was capricioub and 
arbitrary. But that it was not capricious and arbi¬ 
trary is affirmatively shown by the statement of 
appellee issued on the same day that his ordelr was 
issued, namely: 

This order annulling the existing domestic 
air-mail contracts has been issued after care¬ 
ful and deliberate study of the entire situa¬ 
tion, which study included conferences be¬ 
tween myself and other officials of the Post 
Office Department with the Presides: and 
with the Attorney General and other repre¬ 
sentatives of the Department of Justice. All 
have concurred in the decision reached. The 
entire matter was canvassed this morning at 
the Department of Justice in a conference 
participated in by myself, Attorney General 
Homer S. Cummings; Karl A. CrowleV, So- 
licitor of the Post Office Department ; fiarl- 
lee Branch, Second Assistant Postmaster 
General; Col. Carl L. Ristine, Special As¬ 
sistant to the Attorney General; Angus D. 
MacLean, Assistant Solicitor General; and 
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Alexander Holtzoff, Special Assistant to tlie 

Attorney General. 

%/ 

Following the cabinet meeting this after- 
noon, a conference was held between the 
President, the Attorney General, and my- 
self, and it was at this conference that a final 
decision was reached. 

The determination of whether appellant has of¬ 
fended against Section 3950, R. S., involves the ex¬ 
ercise of judgment and discretion lodged with the 
Postmaster General, and the Courts have repeat¬ 
edly held that thev will not interfere in such cir- 
cumstances {Wells v. Roper, supra). 

IV 

The cases cited by appellant are inapplicable to the 

instant case 

Appellant cites many cases where injunctions 
were granted against officials of the United States 
and the states, but none of the cases are applicable 
to the instant case. 

The cases cited and relied upon by appellant and 
others of a similar character go no further than to 
hold that injunctive relief will be granted to re¬ 
strain Government officials from committing a tres¬ 
pass (e. g., Philadelphia Co. v. Slimson, 223 C. S. 
603; l ailed Slate* v. Lee, 106 U. S. 196) ; or from 
wrongfully seizing the property of a private citizen 
(e. g., Greenhow v. Poindexter, Virginia coupon 
cases, 114 U. S. 270; Li pice v. Lederer, 239 U. S. 
337; Ex Parte- Young, 209 U. S. 123 ); or from 
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wrongful denial to a citizen of the use of the mail? 
(e. g. School of Magnetic Healing v. Me Annuity. 
187 U. S. 94,108) ; or from casting a cloud upon the 
title of petitioner (e. g., Santa Fe P. R. Co. v. Fall, 
219 U. S. 197) ; or from the wrongful denial to a 
citizen of the facilities of interstate commerce j(e. g., 
Hammer v. Dagenhart, 247 U. S. 251). Appellant 
has cited no case holding that a suit will lte for 
an injunction to prevent the annulment of d con¬ 
tract to which the United States is a party, c|r for 
the specific performance of its contract, or for an 
interference with its property. Such a case would 
be applicable to the instant appeal. 

Tlie inapplicability of the cases cited by appel¬ 
lant is clearly recognized in Morrison v. Work, 266 
U. S. 481, 486, where the Court, after holding; that 
the suit was against the United States because the 
property was subject to the control of the United 
States, namely, tribal property of the Indians,, held 
as follows: 

The case at bar is unlike those in which 
relief by injunction has been granted against 
the head of an executive department, or 
other officer, of the Government to enjoin an 
official act on the ground that it was not 
within the authority conferred, or that it 
was an improper exercise of such authority, 
or that Congress lacked the power to confer 
the authority exercised. In those cases the 
act complained of either involved an inva¬ 
sion or denial of a definite right of the plain- 
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tiff, or it operated to cast a cloud upon liis 
property. In some of those cases the de¬ 
fendant would have been liable individually 
in trespass unless he could justify under au- 
thoritv conferred. Morrison and the other 
Chippewas have no right of that character. 

V 


The penalty myth 

Appellant throughout its brief refers to the im¬ 
position of ai “penalty" upon it. This is a harsh 
word, designed to arouse the sympathy of the court. 
Now, to what does it refer- It refers to the opera¬ 
tion of Section 3950. R. S. That section provides 
that no contract for carrying the mail shall be made 
with any person who has entered into any combina¬ 
tion to prevent the making of any bid; and that if 
any person so offending is a contractor, his con¬ 
tract may be annulled and he shall be disqualified 
to contract for carrving the mail for five vears. The 
Contract of appellant was made upon the express 
condition that it would hold itself “subject to all 
conditions imposed by the several Acts of Congress 
relating to * * * postal service generally" (R. 

33, 34). Their contract, therefore, expressly and of 
course impliedly, contains this provision of the Re¬ 
vised Statutes, and is subject thereto. 'When appel¬ 
lant entered into this contract, it did so subject to 
these and other conditions. 

While this statute does not expressly repose in 
the Postmaster General the duty of administering 
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it, we have shown under Points II and III of this 

7 i 

brief that it is unquestionably within his powers 
and authority as agent for the United States. 
Therefore, when he performs the act complained of, 
namely, annuls a contract under this statute 1 , the 
contractor, by express direction of Congress and 
without any action by appellee, is deprived of the 
right to contract for live years. There is no knore 
penalty involved than there is when any party to a 
contract elects to annul or rescind on the ground 
of fraud and determines not to contract with the 
other party in the future. The injured party may 
bring suit if he believe the contract to have been 

c? 

wrongfully annulled, and the appellant in this]case 
may bring such suit in the proper forum. 

Appellant endeavors to treat the annulment of 
the contract and the disqualification of the contrac¬ 
tor as separate acts. They are not separate in any 
sense. The disqualification to contract follow^ the 
annulment of the contract by direction of Congress. 


A contract between the United States and ail in¬ 
dividual is generally subject to all the rules ap¬ 
plicable to contracts between individuals. United 
Staffs v. Tinge}), 5 Pot. 115; Reading Steel Casting 
Co. v. United States, 268 U. S. 186. The United 
States may, therefore, as a contractor, annuli or 
rescind upon the same principles as an individual 
and subject to the same liabilities, except that the 
United States may not be required specifically to 
perform its contract; and the United States may, 



when it has annulled, disqualify the contractor, as 
in the instant case, under the direction of Congress. 
There is, therefore, no penalty involved. 


Referring* to cases where the freedom of contract 


may be restrained, the Supreme Court in Adkins v. 
Children's Hospital, 261 IT. S. 525, 547, cites stat¬ 


utes relating* to contracts for the performance of 
public work as being within such class, and states 
the rule as follows: 


These cases sustain such statutes as de¬ 
pending, not upon the right to condition pri- 
vatei contracts, but upon the right of the gov¬ 
ernment to prescribe the conditions upon 
which it will permit work of a public char¬ 
acter to be done for it, or. in the case of 
a State, for its municipalities. We may, 
therefore, in like manner, dismiss these de¬ 
cisions from consideration as inapplicable. 


Congress has expressly recognized this disquali¬ 
fication, and has given a measure of relief in the 


Act of Congress approved June 12, 1934, supra, 
wherein it is provided that 


Any person not ineligible under 
the terms of this Act who qualifies under the 
othet* requirements of this Act shall be eligi¬ 
ble to contract for carrying* air mail, not¬ 
withstanding the provisions of section 3950 
of the Revised Statutes. 


The persons ineligible under the terms of this 
Act are persons or corporations having* officers or 
employees t performing managerial duties who 




theretofore entered into unlawful combinations to 
prevent the making of bids. | 

And lastly, in this connection, we submitj that 

; 

appellant has no standing in a court of equijty to 
complain in respect to the alleged disqualification, 
because it does not allege that it has submitjed a 
bid, that its was the lowest bid, that it complied 
with all the terms of the advertisement, and was 
otherwise qualified to receive the contract, \jhich 
was, without justification, refused by appellee. 
Even upon such a showing, we submit that it is 
doubtful that this court would interfere, in jview 
of the decision in Cummins v. Burleson, 40 j&pp. 
1). C. 500, wherein the Court held, in connection 
with a contract, that the Postmaster General, 
“having discretion, it is immaterial whether it was 
rightly exercised or not; his action is not tliejsub- 
joct of judicial review.” See also Goldberg v. 
Daniels, supra. j 

Furthermore, appellant has slept upon its rights 
and is now asking the Court to pass judgment upon 
an act, the legality of which has become moot. Ap¬ 
pellee awarded a contract covering appellant’s 
route to another company (R. 18). Foster v. Mans¬ 
field, etc., B. B. Co., 146 U. S. 88. 


VI 

Due process is not involved where a contact is annulled 

Appellant refers to the failure to accord it 
“notice and hearing” before appellee acted, feec- 
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tion 3950, R. S., does not require notice and hear¬ 
ing, but appellant contends that this must be read 
into the statute in order to make it constitutional. 
Appellant apparently overlooks that it is not in 
the position of persons who have been deprived of 
property by unauthorized acts of Government offi¬ 
cers where due process would be involved, but is 
in the position of a contractor where the other 
party to the contract has determined to annul and 
do other acts which the contract provided he might 
do if annulled, namelv, refuse to contract further 
for a period of five years (Adkins v. Children's 
Hospital, supra). By no stretch of the imagina¬ 
tion can there be a dutv of ‘‘notice and hearing'’ 
imposed as a condition to the avoidance of a con¬ 
tract (Manila Investment Co. v. Trammell, 239 
U. S. 31). See also Goltra v. Weeks, supra, pp. 547. 
548, where the Court, referring to the provision in 
the contract that the Chief of Engineers might 
terminate the contract if in his judgment the con¬ 
tractor did not comply, held that this did not re¬ 
quire him to “hold a court" and though such pro¬ 
vision might be harsh or unwise, it nevertheless 
was valid and binding if entered into. 

o 

Appellant cites Lynch V. United States, 292 U. S. 
571, but what appellee lias done in the instant case 
is quite different from the Act of Congress in the 
Lynch case. There Congress, in the so-called Econ¬ 
omy Act of 1933, “took away” the right of bene¬ 
ficiaries under all War Bisk Term Insurance poli- 
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cies by repealing all laws pertaining to such insur¬ 
ance. In the instant case, the laws pertaining to 
appellant’s contract are not repealed, and if the 
annulment was without justification or improper, 
appellant can maintain it-s rights under such con¬ 
tract, and its remedy is a suit in the Couft of 
Claims. 

VII 

Section 3950, R. S., is not a bill of attainder 

I 

| 

A bill of attainder is a legislative act vjhich 
inflicts punishment without a judicial trial ( Gum - 
minxjs v. Missouri, 4 Wall. 277). It has nothing 
whatever to do with the statutory requirements 
with reference to the making of contracts bvi the 
United States. These requirements are “for the 
protection of the United States’' (American Smelt¬ 
ing Co. v. United States, 259 U. S. 75). Thefe is 
no compulsion on anyone to contract with the 
United States; but if he does contract, he must do 
so under the terms prescribed by statute. 

The contract on which appellant relies contains, 
expressly and impliedly, the provisions of Section 

3950, R. S. Therefore, this statute could not be a 

! 

bill of attainder, because that presupposes thejun¬ 
willing imposition of a penalty; whereas the provi¬ 
sions of the statute complained of were voluntarily 
accepted by appellant when it entered into the con¬ 
tract, as part of the terms of the contract. 

This statute provides that no contract for carry¬ 
ing the mails shall be made with any person {vha 


i 
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Has entered into a combination to prevent the mak¬ 
ing of a bid. Certainly no one would seriously 
contend that the agent of the United States, 
charged with the dutv of the making of a contract, 
would have to give notice and hold a hearing before 
refusing to make a contract with a person whom 
he had found to come within the prohibition of this 
statute. But, under the reasoning of the appellant, 
unless lie did so, the offending prospective con¬ 
tractor would be attainted. The provisions of Sec¬ 
tion 3950, R. S., are reasonable and salutary, and 
instead of being a bill of attainder are safeguards 
to prevent frauds against the United States when 
it enters into the field of a contractor. 

VIII 

Appellant's premises in many instances are erroneous 

Throughout appellant's brief there are numer¬ 
ous examples of erroneous premises on which ap¬ 
pellant bases conclusions. It would needlessly 
burden this brief to call attention to all of them, 
but a few are referred to below, as follows: 

Appellant asserts that the court below in effect 
said that the Postmaster General had cause to an¬ 
nul the contract (Appellant's brief, p. 9). Xo such 
issue was before the court as disclosed by the plead¬ 
ings and the opinion of the court. 

Appellant argues that, since the allegation of 
compliance with the law is taken as admitted for 
this appeal, there is no ground for annulment of the 




contract (Appellant's brief, p. 11). This does not 
alter the fact that the suit is still a suit against the 
United States, and the appellant, if injured, has a 
remedy in the Court of Claims. 

Appellant asserts that ‘‘until the facts jupon 
which appellee acted are known to the court, the 
court cannot determine whether the action ijs one 
against the United States' 7 (Appellant's brief, p. 


13). This is an erroneous statement. “Wb 


ether 


the United States is a party to a controversy 77 is de- 
termined “by the question of the effect of the judg¬ 
ment or decree which can be entered 77 (Minnesota 
v. IIiiclicock, supro ). 

Appellant contends that if the facts justified an¬ 
nulment, appellee acted within his authority, and in 
so doing acted for the United States, and the suit 
cannot be maintained; but if they did not justify 
annulment, he acted beyond the scope of his author¬ 
ity, and did not act for the United States anil the 
suit can be maintained (Appellant’s brief, pj 13). 
Again appellant is in error as this is not the test 
(Points I, II, and III, this brief). Appellant also 
fails to distinguish between unofficial acts and un¬ 
warranted acts. “Neither the question of ofjficial 
authority nor that of official discretion is affected, 
for present purposes, by assuming or conceding 
* * * that the proposed action may have been 

unwarranted * * * 77 (Wells v. Roper, supra). 

Also see Belknap v. Schild, supra. 

Appellant states that when the cases of Boeing 
Air Transport, Inc., et al. v. Farley, supra, were pre- 



sented below, it was argued that the Fifth Amend¬ 
ment applied to the United States and not to its 
officers (Appellant's brief, p. 22). Appellant over¬ 
looks the fact that such cases were brought against 
Farley as an individual, and the point was made 
that if the!suit was really one against him as an in¬ 
dividual, the Fifth Amendment did not apply, as 
anv taking bv him as an individual, without due 
process, would simply be larceny. 

Appellant claims that it has been deprived of its 
property without due process of law, in contraven¬ 
tion of the Fifth Amendment (Appellant's brief, p. 
25). This is operative solely against the Federal 


Government and its officers. 


and we are therefore 


unable to follow appellant’s reasoning when its 
counsel asserts that appellee was not acting for the 
United States when he annulled (Appellant’s brief, 
pp. 13, 40). 

Appellant asserts that “it was not within the 
scope of defendant’s duties to cancel the contract in 
the matter complained of” (Appellant’s brief, p. 
39). The short answer is contained in Goltra v. 
Weeks, supra, where the court says: “AVhat the offi¬ 
cer (First Assistant Postmaster General) was 
doing was merely exercising the authority entrusted 

to him bv law for the benetit of the Government in 
* 

annulling a contract * * 

Appellant refers to, quotes at length from, ex¬ 
presses its agreement with, and draws analogies in 
respect to the opinion of Mr. Justice McReynolds 
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in the case of Goltra v. Weeks, supra. This hap¬ 
pens to be the dissenting opinion. 

Appellant attempts to find a difference between 
the annulment of a contract because of change of 
policy or Act of Congress and annulment because 
of fraud (Appellant's brief, p. 58). The saiiie at¬ 
tempt was made by counsel in Transcontinental and 
Western Air, Inc., v. Farley et ah, 71 F. (2d|) 288 
(Cert, denied, October 15, 1934). The Circuit 
Court of A PI >eals for the Second Circuit held that 
there was no mandate from Congress order ng a 
cancellation in the Wells-Roper case, sitprai and 
in the absence of such specific direction from Con¬ 
gress to cancel, the W ells-Uoper case, supra, was 

authoritative in the Transcontinental case, supra. 

Appellant further argues that Transeontincntal 

and Western Air, Inc., v. Farley, supra, is not 
authoritv in this case, overlooking the fact that 
the plaintiff in that case had a similar lioute Cer¬ 
tificate on which its rights were based, its contract 
was annulled at the same time as was the contract 
of appellant in this case, and that the court, after 
a full review of the authorities, held that tliej suit 
could not be maintained; that appellant may not 
obtain specific performance of its contract against 
the United States and interfere with the processes 
of government; and that there was no jurisdiction 
to enter an order affecting Farley, who was not 

I 

served with proper process. This last holding is 
the onlv difference between the cases. 
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Appellant asserts that he cannot recover for “loss 
of bargain' 7 if the contract is annulled on the 
ground of fraud (Appellant's brief, p. 81). But 
appellant asserts that it is not guilty of any mis¬ 
conduct. and if that be true the action of the ap¬ 
pellee has resulted in a breach of contract for which 
appellant may recover any damages it has sus¬ 
tained. 

Appellant further asserts that it is penalized by 
being deprived of the right to sue on the contract 
for unpaid mail revenue due for services rendered. 
In the case of Crocker v. United States, supra, the 
court held that, even assuming fraud, there could 
be a recovery under a quantum valebat. In this 
case it would be a quantum meruit. 

CONCLUSION 

We therefore submit that the judgment of the 
court below should be affirmed. 

Respectfully submitted. 
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APPENDIX 

Constitution of the United States: 

Art. I. Section 8: 

The Congress shall have Power— 

* * * * !<• 

To establish Post Offices and Post I^oads. 
* * * * 

i 

To make all Laws which shall be necessary 
and proper for carrying into Execution the 
foregoing Powers, and all other Powers 


vested by this Constitution in the Govern¬ 
ment of the United States, or in any Depart¬ 
ment or Officer thereof. 

R. S., Sec. 396 (U. S. C., Title 5, Sec. 369): 

It shall be the duty of the Postrpaster 
General: 


Ninth. To superintend generally the busi¬ 
ness of the department and execute all laws 
relative to the Postal Service. 


R. S., Sec. 3950 (U. S. C., Title 39, Sec. 4321) : 


No contract for carrying the mail sli|dl be 
made with any person who has entered, or 
proposed to enter, into any combination to 
prevent the making of any bid for carrying 
the mail, or who has made any agreement, 
or given or performed, or promised to give 
or perform, any consideration whatever to 
induce any other person not to bid for any 
such contract; and if any person so offend¬ 
ing is a contractor for carrying the mail, his 
contract may be annulled; and. for the first 

( 41 ) 
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offense the person so offending shall be dis¬ 
qualified to contract for carrying the mail 
for five vears, and for the second offense shall 
be forever disqualified. 


Sec. 4 of the Act approved Feb. 2, 1925, c. 12S, 
43 Stat. 805, Air Mail Act (IT. S. C.. Title 39, Sec. 
464) : 


That the Postmaster General is author¬ 
ized to contract with anv individual, firm, or 
corporation for the transportation of air 
mail by aircraft between such points as he 
may'designate at a rate not to exceed four- 
fifths of the revenues derived from such air 
mail, and to further contract for the trans¬ 
portation by aircraft of first-class mail other 
than air mail at a rate not to exceed four- 
fifths of the revenues derived from such first- 
class mail. 


The Act approved June 3, 1926, e. 
692 (not contained in U. S. G.) : 


460. 4 1 Stat. 


That the Postmaster General is author¬ 
ized to contract with any individual, firm, or 
corporation for the transportation of air 
mail by aircraft between such points as he 

mav designate, and to further contract for 
• * 

the transportation by aircraft of first-class 
mail other than air mail at fixed rates per 
pound, including equipment, under such 
rates, rules, and regulations as he may pre¬ 
scribe, not exceeding $3 per pound for air 
mail for the first one thousand miles and not 
to exceed 30 cents per pound additional for 
each additional one hundred miles or frac¬ 
tional part thereof for routes in excess of 
one thousand miles in length, and not ex¬ 
ceeding 60 cents per pound for first-class 
mail other than air mail for the first one 
thousand miles, and not to exceed 6 cents per 
pound additional for each additional one 
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hundred miles or fractional part thereof for 
routes in excess of one thousand miles in 
length. Existing* contracts may be aipended 
by the written consent of the contractor and 
tlie Postmaster General to provide j for a 
fixed rate per pound, including* equipment, 
said rate to be determined by multiplying the 
rate hereinabove provided by a fraction, the 
numerator of which is the per centum <j>f rev¬ 
enues derived from air mail to which the 
contractor was previously entitled under the 
contract, and the denominator of wfjicli is 

eight v. 

* * • 

Sec. 6 of the Act approved May 17, 1928, <\ 603, 
45 Stat. 594 (Kelly Act, not contained in U. S. C.) : 

That the Postmaster General may, by ne¬ 
gotiation with an air-mail contractoj* who 
has satisfactorily operated under tlie au¬ 
thority of this Act for a period of two years 
or more, arrange, with the consent <j>f the 
suretv for the contractor and the continua- 
tion of the obligation of the surety ( uring 
the existence or life of the certificate pro¬ 
vided for hereinafter, for the surrender of 
the contract and the substitution therefor of 
an air-mail-route certificate, which shall be 
issued by the Postmaster General in the 
name of such air-mail contractor, and which 
shall provide that the holder shall have the 
right of carriage of air mail over the (route 
set out in the certificate so long as hej com¬ 
plies with such rules, regulations, and orders 
as shall from time to time be issued bv the 
Postmaster General for meeting the needs 
of the Postal Service and adjusting air-mail 
operations to the advances in the art of fly¬ 
ing: Provided, That such certificate shrill l3e 
for a period not exceeding ten years jfrom 
the beginning of carrving mail under the 
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contract. Said certificate mav be canceled 
at any time for willful neglect on the part of 
the holder to carrv out such rules, regula- 
tions, or orders; notice of such intended can¬ 
cellation to be given in writing by the 
Postmaster General and sixty days provided 
to the holder in which to answer such writ¬ 
ten notice of the Postmaster General. The 
rate of compensation to the holder of such 
an air-mail-route certificate shall be deter¬ 
mined by periodical negotiation between the 
certificate holder and the Postmaster Gen¬ 
eral, but shall never exceed the rate of com¬ 
pensation provided for in the original 
contract of the air-mail-route certificate 
holder. 


Secs. 1 and 2 of the Act approved April 29, 1930, 
c. 223, 46 Stat. 259 (Watres Act, Secs. 464 and 465c, 
Title 39, U. S. C.): 

Sec. 1. That section 4 of the Air Mail Act 
of Februarv 2, 1925, as amended bv the Act 
of June 3,1926 (44 Stat. 692; U. S. C., Supp. 
Ill, title 39, sec. 464), be amended to read as 
follows: 


“Sec. 4. The Postmaster General is au¬ 
thorized to award contracts for the trans¬ 
portation of air mail by aircraft between 
such points as he may designate to the lowest 
responsible bidder at fixed rates per mile for 


definite weight spaces, one cubic foot of 
space being computed as the equivalent of 
nine pounds of air mail, such rates not to ex¬ 
ceed -$1.25 per mile: Provided, That where 
the air mail moving between the designated 


points does not exceed twenty-five cubic 
feet, or two hundred and twenty-five pounds 
per trip, the Postmaster General may award 
to the lowest responsible bidder, who has 
owned and operated an air transportation 









service on a fixed daily schedule over a dis¬ 
tance of not less than two hundred and fifty 
miles and for a period of not less than six 
months prior to the advertisement for bids, 
a contract at a rate not to exceed 40 cents 
per mile for a weight space of twenty-five 
cubic feet, or two hundred and twentiy-five 
pounds. Whenever sufficient air mail [is not 
available, first-class mail matter mav be 
added to make up the maximum load Speci¬ 
fied in such contract.” 

Sec. 2. That section 6 of the Act of May 
17, 1928 (45 Stat. 594; U. S. C., Supp. Ill, 
title 39, sec. 465c), be amended to read as 
follows: 

“ Sec. 6. The Postmaster General miav, if 

%j 7 

in his judgment the public interest will be 
promoted thereby, upon the surrender of 
any air-mail contract, issue in substitution 
therefor a route certificate for a period of 
not exceeding ten years from the (late serv¬ 
ice started under such contract to any con¬ 
tractor or subcontractor who has satisfac¬ 
torily operated an air-mail route for a jieriod 
of not less than two years, which certificate 
shall provide that the holder thereof shall 
have the right, so long as he complies with 
all rules, regulations, and orders that may 
be issued by the Postmaster General for 
meeting the needs of the Postal Service and 
adjusting mail operations to the advances 
in the art of flying and passenger transpor¬ 
tation, to carry air mail over the route set 
out in the certificate or any modification 
thereof at rates of compensation to be fixed 
from time to time, at least annuallv, blv the 
Postmaster General, and he shall publish in 
his annual report his reasons for the con¬ 
tinuance or the modification of any rates: 
Provided, That such rates shall not exceed 
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$1.25 per mile. Such certificate may be can¬ 
celed at anv time for willful neglect oil the 
part of the holder to carry out any rules, reg¬ 
ulations, or orders made for his guidance, 
notice of such intended cancellation to he 
given in writing by the Postmaster General 

and! fortv-five davs allowed the holder in 
• • 

which to show cause wliv the certificate 

A. 

should not be canceled." 
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